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PREFATORY NOTE 


It is the purpose of this officia] publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1946 
ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject Index, list of decisions 
reported, table of statutes, orders, etc., construed, and statistical 
and other tables will be found at the end of No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


(No. 2970) 


In re GENERAL ICE CREAM CORPORATION. AMA Doc. No. 27-99. 
Decided November 6, 1951. 


Order No. 27—Disallowance of Storage Cream Payments 
for Failure to Make Timely Claims 


Where petitioner, a handler subject to Order No. 27, as amended, which 
regulates the handling of milk in the New York Metropolitan area, 
complained of the disallowance by the market administrator for the 
order of claims, which involved credits where storage cream classified 
as class II-B is subsequently removed from storage and utilized in a 
lower price classification, on the ground that the claims were filed more 


than 30 days after the month of utilization, the Judicial Officer held, 
that since section 927.9(g) of the order provides that such claims 
shall be filed not later than 30 days after the month of utilization, the 
market administrator was not only authorized but was commanded by 
this provision of the order to disallow the petitioner’s claims. 


Scope of Section 8c(15)(A) of Act 


Section 8c(15) (A) of the act under which the proceeding is brought permits 
the adjudication here only of issues as to whether an order, a provision 
thereof, or an obligation imposed thereunder “is not in accordance 
with law.” Consequently, the petitioner’s several contentions for relief, 
when classified according to the scope of this proceeding, can be con- 
sidered only from the standpoint of two general headings: (1) does 
section 927.9(g) of the order prescribe or authorize the disallowance 
of the claims and (2) if such is the case, is section 927.9(g) invalid 
because of the 30-day filing requirement. 


Disallowance of Claims for Storage Cream Payments 


gg Authorized by Section 927.9(g) in Order No. 27 


disallowance of the petitioner’s claims is authorized by section 927.9(g) 
in Order No. 27, which specifically states that “. . . shall be made 
not later than 30 days after the month during which such frozen cream 
is utilized.” There are no provisions for exceptions, exemptions, or 
waivers. The language leaves no room for doubt. 
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Order No. 27—Prescription of Timely Filing of Claims for 
Storage Cream Payments Mandatory—Promulgation History 
of Provision Confirming Manifest Language Employed 


The petitioner’s contention that the promulgation history and other extrinsic 
materia's offered in evidence established that the 30-day period for 
filing is “directory” rather than “mandatory,” is untenable. There can- 
not be any ambiguity about language which states flatly that claims 
shall be made not latex than the prescribed time. The promulgation 
history upon the intent of the provision confirms the meaning manifest 
in the language employed. 


Exclusion of Evidence of Waiver by Market Administrator of Time Limits 
for Filing of Reports of Storing of Storage Cream—Unauthorized 
Action by Market Administrator Not Binding Upon Secretary 


The petitioner’s attempts to introduce evidence to the effect that the market 
administrator waived time limits for filing of reports and claims under 
the order were correctly rejected by the hearing examiner. There are 
numerous reporting requirements under the order, some specifically set 
out in the order itself and others pursuant to section 927.6(d) granting 
the market administrator the power to require reports. If the market 
administrator disregarded specific time limits for reports or claims 
prescribed by the order itself, he exceeded his authority and his action 
is not binding upon the Secretary. 


Exclusion of Evidence of Waiver by Market Administrator of Time 
Limits for Filing of Reports of Storing of Storage Cream 
—Discretion of Market Administrator 


Concerning reports or claims where the order does not set out a time limit, 
or where the time limit is fixed by the market administrator rather than 
by the order itself, any case of acceptance of reports after the time 
fixed by the market administrator seems discretionary with him and 
has no bearing upon the issues in this case. 


’ Character of Milk Order Under Act 


A milk order is legislative in nature and when duly promulgated has the 
force and effect of law just as if its provisions were embodied in the act. 


Effect of Substantial Compliance with Order Provision 
Concerning Reports of Storing of Storage Cream 


“Substantial” compliance with order provisions is not enough. 


Validity of Provision in Order Prescribing Time Limit for 
Filing of Claims for Storage Cream Payments 


Since the act authorizes storage cream payments and the filing of claims 
by handlers in order to obtain the payments, it is difficult to see how 
a time requirement in the filing of claims is unauthorized. While the 
storage cream payment provisions are carried in the order under the 
heading, “Producer Settlement Fund and its Operation,” they are ob- 
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viously part of the scheme set out in the order for classifying and pric- 
ing milk and the 30-day limit for filing claims is authorized by section 
8c(5) of the act. 


Validity of Provision in Order Prescribing Time Limit for 
Filing of Claims for Storage Cream Payments 


The provision in the order prescribing the time limit for filing of claims 
for storage cream payments, in addition, is authorized by section 
8c(7)(D) of the act which expressly provides that an order may in- 
clude provisions that are “incidental to, and not inconsistent with, the 
terms and conditions specified in subsections (5), (6), and (7) and 
necessary to effectuate the other provisions of such order.” The 30-day 
provision in issue is directed squarely at and is clearly “incidental” to 
the provision for the filing of claims for storage cream payments, and 
it is in no way inconsistent with subsections (5), (6), or (7). 


rket 

ider Meaning of Term “Necessary” as Used in Act 

are 

nab The word “necessary” as used in the act does not mean indispensable, essen- 
ting tial or vital. 

rket 


Statutes—Construction and Interpretation— Harmonization of 


ims 
Use of Word—Meaning of Term “Necessary” 


tion 
The use of the word in a statute must be harmonized with the context and 
purposes of the statute as a whole, and court decisions uniformly sup- 
port the proposition that “necessary,” as used in a statute such as this, 
means reasonably appropriate, conducive or adaptable to carrying into 

execution a particular power or responsibility. 


Validity of Provision in Order Prescribing Time Limit for Filing Claims 
for Storage Cream Payments—Due Process of Law 


The provison in order prescribing time limit for filing claims for storage 
cream payments meets the substantive due process test because it 
obviously bears a reasonable relationship to a legitimate objective. 
Moreover, the reasonableness of the provision is to be ascertained from 
the promulgation hearing record and not from de novo evidence in 
this proceeding. 


Statutes—Construction and _ Interpretation— 
Effect of Change in Statute 


The fact that the order was amended in 1949 to eliminate the requirement 
for filing claims does not establish the invalidity of the filing require- 
ment in 1947. A change in a statute or regulation as a result of expe- 
rience or new developments does not mean that the statute or regulation 
before the change was illegal. 

ims 
how Disallowance of Claim for Storage Cream Payments 
the Not Constituting Forfeiture or Penalty 


= Where the order offers to handlers such as the petitioner a privilege which 
oO - 
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they may claim subject to certain conditions within a prescribed time, 
any loss of advantage suffered by the petitioner came about because the 
petitioner failed to take the action necessary to entitle it to such advan- 
tage; therefore, the disallowance of petitioner’s claim for storage cream 
payments not timely filed does not constitute a forfeiture or a penalty 
in the legal sense. 

. Harry Polikoff, of New York, New York, for petitioner. Mr. John M. 
Durbin for Production and Marketing Administration. Mr. Will Rogers, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933) as amended and as reenacted 
and amended by the Agricultural Marketing Agreement Act of 
1937 and subsequent amendments (7 U.S.C. 601 et seq.). The 
petitioner is a handler subject to Order No. 27, as amended, 
which regulates the handling of milk in the New York metro- 
politan marketing area. 

The petition complains of the disallowance by the market ad- 
ministrator for the order of claims for storage cream payments 
filed by the petitioner. Section 927.9(g) of the order permits 
handlers, under certain circumstances, to make claims for pay- 
ments or credits where storage cream classified II-B is subse- 
quently removed from storage and utilized in a lower priced 
classification. Section 927.9(g) states that such claims shall be 
filed not later than 30 days after the month of utilization. The 
claims in this case were filed more than 30 days after the month 
of utilization and the market administrator disallowed them. 

_ The petition claims that the disallowance and section 927.9(g) 

of the order are “unreasonable, an unwarranted penalty without 
authority of law and otherwise illegal’ because the 30-day limit 
in section 927.9(g) is “directory” and not “mandatory,” but if 
construed as mandatory, it is unreasonable, without statutory 
authority, etc. 

The Assistant Administrator of the Production and Marketing 
Administration filed an answer in opposition to the petition and 
on October 31, 1950, a hearing on the petition was held in New 
York, New York, before Hearing Examiner Will Rogers. The 
petitioner was represented by Harry Polikoff, New York, New 
York. John M. Durbin, Office of the Solicitor, United States De- 
partment of Agriculture, appeared for the respondent. Follow- 
ing the hearing the parties filed briefs. Thereafter, on June 6, 
1951, the hearing examiner issued a report in which he con- 
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cluded, in substance, that the provision in controversy was of a 
character permitted by the act and that the market administrator 
did not apply it illegally in the case of the petitioner. He recom- 
mended that an order be issued dismissing the petition. The peti- 
tioner filed exceptions to the report but did not request oral 
argument before the deciding officer. 










FINDINGS OF FACT 





1. Petitioner is the General Ice Cream Corporation, a corpora- 
tion organized under the laws of the State of New York, with its 
office and principal place of business located at 710 Eastern Ave- 
nue, Schenectady, New York. It is a handler under Order No. 27, 
as amended, regulating the handling of milk in the New York 
metropolitan marketing area. 

2. At the time of the events in issue here, section 927.9(g) of 
the order provided as follows: 

“927.9(g¢) Storage cream payments. With respect to butter- 
fat in frozen cream held in one or more licensed cold storage 
warehouses for more than 28 days under the conditions set 
forth in Sec. 927.4(c) (5), the handler whose net pool obli- 
gations included such butterfat as Class II-B milk may make 
claim, on forms supplied by the market administrator, for 
payments out of the producer settlement fund . . . . Claims 
pursuant to this paragraph shall be made not later than 30 
days after the month during which such frozen cream is 
utilized: ....’’ [Emphasis supplied.] 

3. On March 7 and 10, 1947, the market administrator received 
from the petitioner claims for storage cream payments dated 
March 6, 1947, purporting to have been filed pursuant to section 
927.9(g¢) of Order No. 27, as amended, covering certain lots of 
storage cream utilized during January 1947. The claims were in 
the total amount of $10,525.37. The filing dates mentioned were 
subsequent to the expiration of the 30-day period following the 
month of utilization and the market administrator disallowed the 
claims for this reason. 

4. Order No. 27 has contained a section (now section 927.9 (g) ) 
providing for storage cream payments since its original effective 
date in 1938. The portion of that section applicable here that 
prescribes a 30-day period of filing claims for storage cream pay- 
ments was added by an amendment effective October 1, 1946. The 
issuance of that amendment, along with others not material here, 
was based on the record of a promulgation hearing held beginning 
May 14, 1946, due notice of the hearing having been published. 
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Testimony was presented at the hearing concerning the proposed 
time limitation for filing claims.! There was no substantial oppo- 
sition at the hearing to the addition of such time limit provision. 
Differences of opinion represented in the testimony were con- 
cerned chiefly with the proper length of the period to be pre- 
scribed for filing the claims.” 


5. In procedures following the promulgation hearing, the pro- 
posed time limit was supported in briefs filed by the Milk Dealers’ 
Association of Metropolitan New York, Inc., and the Metropoli- 
tan Cooperative Milk Producers’ Bargaining Agency, Inc. In ex- 
ceptions filed by the Association of Ice Cream Manufacturers of 
New York State, a period longer than 30 days was urged because: 

“The handler who utilizes frozen cream should not be penal- 
ized by the inattention or unintentional delay in reporting 
by the handler whose net pool obligations included such but- 
terfat as Class II-B.” 

Breakstone Bros., Inc., in a brief filed after the hearing stated: 
“Furthermore, it is the intent of the Marketing Order that 
storage cream payments be made when frozen cream has 
been utilized during certain specified months in certain spe- 


cified classes. If such is the case, to deny a handler these 
payments, because of delay in the transmittal of his claim 
to the Market Administrator’s office, in our opinion, would 
be taking advantage of a technicality and therefore would not 
be fair or equitable. 


1 George R. Ware, Marketing Specialist, United States Department of Agriculture, testified 
as follows (H.R. 1376): 

“Item 40. This proposal is designed to keep claims for storage cream payments on a rela- 
tively current basis. At present there is no specific limitation provided in the order on the 
time after storage cream is utilized during which claim may be made for payment. 

“A delay of several months or even years in making claim for storage cream payments 
places an entirely unnecessary administrative burden on the market administrator and con- 
stitutes a practice for which there seems to be no good justification. 

“It is proposed, therefore, that 30 days after the month during which the storage cream 
is utilized, or in case of error in the reported classification of storage cream, 30 days after 
notice by the market administrator of such error, be established as the final date for making 
claim for storage cream payments.” 


2 John B. Martin, representing the Association of Ice Cream Manufacturers of New York 
State, testified as follows (H.R. 1799): 

“Hearing notice proposal 40 provides 30 days before, I believe, reporting frozen cream 
utilization. 

“I believe if I understood Mr. Ware properly, before this proposal was submitted, or in 
the present order, there is not [no] limit on making such reports, 

“We submit that maybe 30 days is correct. At the same time we believe that for the first 
time in the order, if a change is to be made, it should be made 60 days, or 30 days. The 
60 days may very well turn out to be unnecessarily long, and if it does, at the next hearing, 
this proposal can be reconsidered and then reduced again to 80 days, or any other proper time. 

“We believe that the 60-day period should be in the order {f the amendment {s adopted 
instead of the 30 days for trial purposes.” 
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“We are therefore opposed to the setting of any time limit 
for filing such claims for storage cream payments. However, 
if there must be a time limit thereon, we suggest 90 days 
instead of 30 days.” 


CONCLUSIONS 


Our review in this proceeding must, of course, be limited to 
questions of law. Section 8¢c(15) (A) under which the proceeding 
is brought permits the adjudication here only of issues as to 
whether an order, a provision thereof, or an obligation imposed 
thereunder “is not in accordance with law.” Consequently, the 
petitioner’s several contentions for relief, when classified accord- 
ing to the scope of this proceeding, can be considered only from 
the standpoint of two general headings: (1) does section 927.9(g) 
of the order prescribe or authorize the disallowance of the claims 
and (2) if such is the case, is section 927.9(g) invalid because of 
the 30-day filing requirement. 


I 


On the first general issue, the claims were admittedly filed more 
than 30 days after the month of utilization. Section 927.9(g) 
specifically states that claims “. . . shall be made not later than 
30 days after the month during which such frozen cream is 
utilized.” There are no provisions for exceptions, exemptions, or 
waivers. The language leaves no room for doubt. The petitioner 
argues that, despite the language, failure to specify in so many 
words that an untimely claim shall be disallowed makes the pro- 
vision sufficiently ambiguous to justify inquiry into whether time 
is of the essence of the provision. The petitioner then concludes 
that the promulgation history and other extrinsic materials offered 
in evidence establish that the 30-day period for filing is 
“directory” rather than “mandatory.” There cannot be any am- 
biguity about language which states flatly that claims shall be 
made not later than a prescribed time. Plainly such language 
means that the claims cannot be made thereafter so that there 
is no need to say what shall be done about untimely claims. But 
if we should go to the promulgation history of the provision for 
further enlightenment upon the intent of the provision, as the 
petitioner wishes, we find confirmation of the meaning manifest in 
the language employed. The only difference of opinion among the 
witnesses who testified concerned the length of time to be allowed 
for filing claims. The purpose of the provision beyond question 
was to establish a cut-off date for the filing of claims and Find- 
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ings of Fact 4 and 5 show that everyone concerned understood 
this to be the case. Because Mr. George Ware’s testimony, quoted 
in footnote 1, referred to delays of several months or years in 
filing claims, it does not follow as the petitioner contends that 
the claims filed less than several months or years after the month 
of utilization, but more than 30 days thereafter, should be hon- 
ored. Because of the administrative burden caused by the delays, 
a time limit for filing was adopted after hearing and promulgated 
as part of the order. The time limit prescribed was 30 days after 
the month of utilization and not some indefinite time after the 
30-day period. 

The petitioner’s attempts to introduce evidence to the effect 
that the market administrator waived time limits for filing of 
reports and claims under the order were correctly rejected by 
the hearing examiner. There are numerous reporting require- 
ments under the order, some specifically set out in the order itself 
and others pursuant to section 927.6(d) granting the market 
administrator the power to require reports. If the market admin- 
istrator disregarded specific time limits for reports or claims 
prescribed by the order itself, he exceeded his authority and his 
action is not binding upon the Secretary.* Concerning reports or 
claims where the order does not set out a time limit, or where 
the time limit is fixed by the market administrator rather than 
by the order itself, any case of acceptance of reports after the 
time fixed by the market administrator seems discretionary with 
him and has no bearing upon the issues in this case. In any event, 
whatever the market administrator may or may not have done 
in other instances, section 927.9(g) is clear and not only author- 
izes but commands the action taken by the market administrator 
in disallowing the claims. There is no possibility of “construing” 
section 927.9(g) in this proceeding to mean something contrary 
to what it says. 

What must be kept constantly in mind in cases of this kind is 
that the order is legislative in nature and when duly promulgated 
hag the force and effect of law* just as if its provisions were 
embodied in the act. An order cannot be changed or dispensation 
therefrom granted in this proceeding merely because of so-called 
“hardship” or because of a handler’s inadvertence in failing to 
claim a right or privilege thereunder. “Substantial” compliance 
with order provisions is not enough. In Sauquoit Valley Farmers 
Cooperative, Inc. v. Wickard, 45 F. Supp. 104 (N.D. N.Y. 1942), 


® Queensboro Farms Products, Inc. v. Wickard, 137 F.(2d) 969, 981-892 (C.C.A. 2d, 1948). 
* Dairymen’s League Cooperative Association v. Brannan, 173 F.(2d) 57, 65 (C.C.A. 2d, 1949). 
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and in Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (N.D. 
N.Y. 1942), the courts refused to order Class II-B storage cream 
classification where all the conditions for such classification were 
not met regardless of the reasons for noncompliance with one of 
the conditions laid down. See also In re Breakstone Bros., Inc., 
5 A.D. 64 (1946), and In the Matter of Breakstone Bros., Inc., 
1 A.D. 26 (1942). 


II 


Having discussed and disposed of the petitioner’s case for “in- 
terpreting” or “construing” the order to allow the untimely 
claims, we come to issues of the validity of the 30-day filing re- 
quirement. The first of these is statutory authority. The peti- 
tioner assumes the validity of all the other conditions for storage 
cream payments and attacks only the 30-day time limit for filing 
claims. If the statute authorizes storage cream payments and the 
filing of claims by handlers in order to obtain the payments, 
it is difficult to see how a time requirement in the filing of claims 
is unauthorized. While the storage cream payment provisions are 
carried in the order under the heading, “Producer Settlement 
Fund and its Operation,” they are obviously part of the scheme 
set out in the order for classifying and pricing milk and the 
30-day limit for filing claims is authorized by section 8c(5) of 
the act. In addition, it is authorized by section 8c(7) (D) of the 
act which expressly provides that an order may include provi- 
sions that are “incidental to, and not inconsistent with, the terms 
and conditions specified in subsections (5), (6), and (7) and 
necessary to effectuate the other provisions of such order.” The 
30-day provision in issue is directed squarely at and is clearly 
“incidental” to the provision for the filing of claims for storage 
cream payments, and it is in no way inconsistent with subsections 
(5), (6), or (7). 

The word “necessary” as used in the act does not mean indis- 
pensable, essential or vital. Armour & Co. v. Wantock, 323 U.S. 
128, 129-132 (1944) ; Borden Co. v. Borella, 325 U.S. 679, 682-684 
(1945) ; Roland Co. v. Walling, 326 U.S. 657, 664 (1946) ; Legal 
Tender Cases, 110 U.S. 421, 440 (1883) ;5 McCulloch v. Maryland, 


5 Construing the clause in Section 8 of Article I of the Constitution, which confers on 
Congress the power to “make and execute all laws which shall be necessary and proper for 
carrying into execution” specific powers enumerated in that section, the Supreme Court said 
“By the settled construction and the only reasonable interpretation of this clause, the words 
‘necessary and proper’ are not limited to such measures as are absolutely and indispensably 
necessary ... but they include all appropriate means which are conducive to or adapted 
to the end to be accomplished and which in the judgment of Congress will most advantage- 
ously effect it.” In support of that position the Court quoted Chief Justice Marshall in 
U.S. v, Fisher, 2 Cranch 358, who, in explaining the same clause, said that it would be 
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17 U.S. 316, 413 (1819). The use of the word in a statute must be 
harmonized with the context and purposes of the statute as a 
whole, and court decisions uniformly support the proposition that 
“necessary,” as used in a statute such as this, means reasonably 
appropriate, conducive or adaptable to carrying into execution a 
particular power or responsibility. 

The petitioner also makes such arguments as a lack of neces- 
sity for filing the claims within 30 days after the month of utili- 
zation because the market administrator already had information 
from other sources that the cream involved was subject to claims 
_ for payments, that no delay or hindrance in auditing handlers’ 

reports was caused by the late filing of the claims in this case, and 
that the order was subsequently amended in 1949 to eliminate 
the necessity for filing claims in order to receive storage cream 
payments. 

Arguments of this nature are appropriate in this adjudicative 
proceeding only from the standpoint of substantive due process 
since we have already demonstrated that the order language 
compels claims to be filed not later than 30 days after the month 
of utilization. The time limit for filing was adopted after notice 
and hearing and after evidence that it was necessary for effective 
administration of the storage cream payment provisions. It meets 
the substantive due process test because it obviously bears a 
reasonable relationship to a legitimate objective. Moreover, the 
reasonableness of the provision is to be ascertained from the 
promulgation hearing record and not from de novo evidence in 
this proceeding. Dairymen’s League Cooperative Association v. 
Brannan, 173 F.(2d) 57, note 2, at 66; Beatrice Creamery Co. v. 
Anderson, 75 F. Supp. 363, 367 (D. Kan. 1947); Bailey Farm 
Dairy Co. v. Jones, 61 F. Supp. 209, 228 (E.D. No. 1945), aff'd, 
Bailey Farm Dairy Co. v. Anderson, 157 F.(2d) 87 (C.C.A. 8th, 
1946). The fact that the order was amended in 1949 to eliminate 
the requirement for filing claims does not establish the invalidity 
of the filing requirement in 1947. The order is in the continuing 
process of being amended. This is also true of many statutes. 
A change in a statute or regulation as a result of experience or 
new developments does not mean that the statute or regulation 
before the change was illegal. See Dairymen’s League Cooperative 
Association v. Brannan, supra, at page 66. 


incorrect and lead to endless difficulties if 1t were maintained that no law was authorized 
which was not indispensably necessary to effect a specified purpose. The Chief Justice further 
said that Congress must be regarded as possessing the choice and use of any means that 
are conducive to exercising a granted power. This rejected the proposition that one of the 
alternatives might be regarded as not “necessary” merely because the desired end might be 
achieved by some other means, 
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III 


Throughout this proceeding the petitioner has characterized 
the disallowance of the claims as a “forfeiture” or “penalty.” 
The use of those terms imports the abrogation of a perfected 
right. Here the order did not divest the petitioner of anything 
to which it was entitled as of the time its claims were made. It 
merely prescribed a condition to be met before the petitioner 
would become entitled to something. In other words, the order 
offers to handlers such as the petitioner a privilege which they 
may claim subject to certain conditions within a prescribed time. 
Any loss of advantage suffered by the petitioner came about be- 
cause the petitioner failed to take the action necessary to entitle 
it to such advantage. This does not amount to a forfeiture or a 
penalty in the legal sense. 


In summary, the order cannot be construed to command the 
allowance of the untimely claims and the petitioner has not estab- 
lished any legal defect in the order’s requirements. 


ORDER 


In view of the foregoing, the relief requested by the petition 
is denied and the petition is dismissed. 


Copies hereof shall be served upon the parties and the market 
administrator for Order No. 27, as amended, by registered mail 
or in person. 


(No. 2971) 


In re RALPH W. Moore. CEA Doc. No. 47. Decided November 
14, 1951. 


Vacation of Stay Order—Prior Order Reinstated— 
Effective Date of Suspension of Trading Privileges 


Where the order of November 15, 1950, suspending the respondent’s trading 
privileges for 90 days, was stayed pending the outcome of the appeal 
filed by respondent in the United States Court of Appeals for the Dis- 
trict of Columbia, which Court upheld the order, and the United States 
Supreme Court denied certiorari, the Judicial Officer ordered that the 
stay order be vacated, the order of November 15, 1950, be reinstated, 
and the effective date of the suspension of respondent’s trading privi- 
leges to commence on January 15, 1952. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER VACATING STAY ORDER 


On November 15, 1950, a decision and order (9 A.D. 1299) 
were entered in this proceeding suspending for 90 days the re- 
spondent’s trading privileges on the contract markets because 
of violations of the Commodity Exchange Act (7 U.S.C. Chapter 
1) and the regulations thereunder. The effective date of the order 
was postponed (9 A.D. 1316) on November 26, 1950, because 
of an appeal filed by the respondent in the United States Court 
of Appeals for the District of Columbia Circuit. 

On July 5, 1951, the court unanimously upheld the decision 
‘and order of November 15, 1950, and on October 22, 1951, the 
United States Supreme Court denied the respondent’s applica- 
tion for a writ of certiorari. 

Accordingly, the stay order of November 28, 1950, is vacated 
and the order of November 15, 1950, is reinstated. Commencing 
on January 15, 1952, all contract markets shall refuse to Ralph 
W. Moore the privileges of trading thereon, either directly or 
indirectly, for a period of 90 days. 

Copies of this order shall be served on the respondent and on 
each contract market. 


(No. 2972) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Doc. No. 
442, Decided November 7, 1951. 


Extension of Rates and Charges 


Since the parties are agreed respondent’s petition requesting an extension 
of the current rates is granted, and this order shall become effective 
on December 9, 1951. 


Mr. John L. Currin for Production and Marketing Administration. Mr. Philip 
H. Coad, Cleveland Union Stock Yards Company, of Cleveland, Ohio, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on 
December 4, 1950 (9 A. D. 1434), authorizing assessment of the 
rates and charges currently in effect. The order of December 4, 
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1950, provides that it shall become effective on December 9, 1950 
and remain in effect for a period of one year following that date. 

On October 25, 1951, respondent filed a petition requesting that 
the authority to assess the current schedule of rates and charges 
be extended for a period of one year from December 9, 1951. 
Prior to issuance of the order of December 4, 1950, notice of 
the petition therefor was given to the public and opportunity 
was provided for interested persons to be heard upon the matters 
covered by such petition. Inasmuch as the present petition does 
not involve an increase of rates and charges lawfully prescribed 
by the Secretary or new rates and charges for services not here- 
tofore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 

On October 31, 1951, the attorney for the Livestock Branch 
filed an answer recommending that the petition be granted. 

Inasmuch as the parties are agreed, the petition is granted 
and the order of December 4, 1950, is extended and shall remain 
in effect to and including December 9, 1952, unless changed by 
further order before that date. Respondent shall continue to file 
the reports which it has been filing under the order of June 24, 
1942 (1 A.D. 438). 

This order shall become effective on December 9, 1951. 


A copy of this order shall be served upon each of the parties 
by registered mail or in person. 


(No. 2973) 


In re DENNIS F. CRONIN. P&S Doc. No. 1964. Decided November 
16, 1951. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
812(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
livestock at more than their true weights and to issue scale tickets show- 
ing the weights greater than the true weights thereof, and by failing to 
keep such account, records, and memoranda as fully and correctly dis- 
close his business as a dealer at the stockyard, and by wilfully making, 
or causing to be made, false entries in the annual report for the year 
1949, submitted by him to the Director, Livestock Branch, Production 
and Marketing Administration, and the respondent entered a plea of 
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nolo contendere to the charges contained in the Order of Inquiry and 
consented to the issuance of an appropriate order of cease and desist 


and suspension of his registration, and complainant recommended that} 


the order consented to be issued, the respondent is ordered to cease and 
desist from engaging in the unfair, unjustly discriminatory, and de- 
ceptive practices set out in the Findings of Fact, and to keep such 
accounts, records and memoranda as fully and correctly disclose his 
business as a dealer at the stockyard, and his registration is suspended. 


Messrs. Benjamin M. Holstein, Jerome S. Ducrest, and Gilbert A. Horn for 
Production and Marketing Administration. Mr. John J. Toohey, of Chi- 
cago, Illinois, for respondent. Mr. John J. Curry, Hearing Examiner, 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production and 
Marketing Administration on February 14, 1951, as amended on 
March 7, 1951, alleged that respondent, a registered dealer, wil- 
fully violated sections 312(a) and 401 of the act and section 10 
of the Federal Trade Commission Act, which section is incor- 
porated in and made a part of the Packers and Stockyards Act 
by section 402 of the latter act. Respondent filed an answer to 
the Order of Inquiry and the amended order in which he denied 
the charges and requested an oral hearing. Subsequently, on 
October 23, 1951, respondent, through his attorney, filed an 
amended answer in which he admitted and consented to the juris- 
diction of the Secretary of Agriculture, entered a plea of nolo 
contendere to the charges contained in the Order of Inquiry, as 
amended, and consented to the issuance, without further hearing, 
of an appropriate order requiring him to cease and desist from 
practices complained of in said Order of Inquiry, and to keep 
such accounts, records and memoranda as fully and correctly 
disclose all transactions involved in his business at the stockyards, 
and suspending his registration for a period not to exceed ten 
months. Respondent, in said amended answer, who waived the 
report of the examiner. The Livestock Branch, by its attorney, 
has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein, was a 
posted stockyard subject to the provisions of the Act. 
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2. Respondent is registered with the Secretary as a dealer to 
buy and sell cattle for his own account, at the stockyard, and at 
the times of the transactions of said respondent hereinafter re- 
ferred to was so registered. 

3. Respondent, at the stockyard, on the four dates listed in 
the Order of Inquiry, and at divers other times during the year 
1950, in connection with the sale of cattle by respondent, caused 
various weighmasters whose duty it was to determine and record 
on scale tickets the correct weight of livestock weighed on stock- 
yard scales, by reason of cash payments made, or other compen- 
sation given, by respondent to said weighmasters, to weigh such 
cattle at more than their true weights and to issue scale tickets 
showing weights greater than the true weights of the cattle. Said 
false and incorrect scale tickets were made a part of the accounts, 
records and memoranda of respondent, the stockyard owners and 
the market agencies through which the cattle were sold. 

4. Respondent, during the years 1949 and 1950, failed to keep 
such accounts, records and memoranda as fully and correctly 
disclosed all transactions involved in his business as a dealer at 
the stockyard, in that the accounts, records and memoranda kept 
by him failed to disclose fully and correctly all expenses incurred 
by respondent in connection with his dealer operations. 

5. Respondent wilfully made, or caused to be made, false en- 
tries and statements of fact in the annual report submitted by 
him for the year 1949, at the request of the Director, Livestock 
Branch, in that respondent failed to disclose in such annual re- 
port approximately fourteen hundred and twenty-four dollars 
($1,424) of the expenditures made by him in his business. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, we must 
conclude that respondent has violated section 312(a) of the act 
and section 10 of the so-called Federal Trade Commission Act. 
The violations involved fraud and deceit and were necessarily 
wilful. The effect of the practice of paying weighmasters was 
that respondent, when selling cattle, received payment for more 
weight than he delivered. The practice is dishonest and is a 
flagrant violation of the act which cannot be too strongly con- 
demned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to 
be made in his own accounts, records and memoranda, and in the 
accounts, records and memoranda of the stockyard owners and 
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market agencies. This practice is deceptive and is also a flagrant 
violation of the act. 

By reason of the facts found in Findings of Fact 4 and 5, 
it must be concluded that respondent wilfully violated section 
401 of the act and section 10 of the so-called Federal Trade Com- 
mission Act. The failure to keep accurate records and accounts 
and the giving of false information in reports operates to conceal 
violations of the act and to mislead enforcement officials so that 
the enforcement of the act is seriously hampered and frustrated. 

Complainant has recommended and respondent has agreed that 
"a cease and desist order be issued against respondent, that he be 
ordered to keep proper accounts, records and memoranda, and 
that respondent’s registration be suspended for a period of ten 
months. The order will be issued. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and decep- 
tive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at any 


posted stockyard; 

2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
Stockyards Act; and 

3. Making or causing to be made false entries on statements 
of fact in any report submitted under the Packers and Stockyards 
Act or regulations. 

The respondent shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of ten months from the effective date hereof. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 
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(No. 2974) 


In re JOSEPH GRADY. P&S Doc. No. 1943. Decided November 
29, 1951. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
312(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
livestock at more than their true weights and to issue scale tickets 
showing the weights greater than the true weights thereof, and by 
failing to keep such accounts, records and memoranda as fully and 
correctly disclose his business as a dealer and market agency at the 
stockyard, and by wilfully making, or causing to be made, false entries 
in the annual report for the year 1949, submitted by him to the Director, 
Livestock Branch, Production and Marketing Administration, and the 
respondent entered a plea of nolo contendere to the charges contained 
in the Order of Inquiry and consented to the issuance of an appropriate 
order of cease and desist and suspension of his registration, and com- 
plainant recommended that the order consented to be issued, the re- 
spondent is ordered to cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in the Findings 
of Fact, and to keep such accounts, records and memoranda as fully 
and correctly disclose his business as a dealer and market agency at 
the stockyard, and his registration is suspended. 


. Benjamin M. Holstein for Production and Marketing Administration. 
Mr. Jack Arnold Welfeld of Lucas and Thomas, of Chicago, Illinois, 
for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production 
and Marketing Administration on February 6, 1951, as amended 
on March 7, 1951, alleged that respondent, a registered dealer 
and market agency, wilfully violated sections 312(a) and 401 
of the act and section 10 of the Federal Trade Commission Act, 
which section is incorporated in and made a part of the Packers 
and Stockyards Act by section 402 of the latter act. Respondent 
filed an answer to the Order of Inquiry and the amended order in 
which he denied the charges and requested an oral hearing. Sub- 
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sequently, on November 9, 1951, respondent, through his attor- 
ney, filed an amended answer in which he admitted and con- 
sented to the jurisdiction of the Secretary of Agriculture, entered 
a plea of nclo contendere to the charges contained in the Order 
of Inquiry, as amended, and consented to the issuance, without 
further hearing, of an appropriate order, with findings of fact, 
requiring him to cease and desist from the practices complained 
of in said Order of Inquiry, and to keep such accounts, records 
and memoranda as fully and correctly disclose all transactions 
involved in his business at the stockyard, and suspending his 
registration for a period not to exceed eighteen months. Respond- 
ent, in said amended answer, also waived the report of the ex- 
aminer. The Livestock Branch, by its attorney, has recommended 
that such an order be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein, was a 
posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary as a market 
agency to buy hogs on a commission basis and as a dealer to buy 


and sell hogs for his own account and at the times of the trans- 
actions of said respondent hereinafter referred to was so regis- 
tered. 

3. Respondent, at the stockyard, in 27 transactions during the 
year 1950, in connection with the sale of hogs by respondent, 
caused various weighmasters, whose duty it was to determine and 
record on scale tickets the correct weight of livestock weighed 
on stockyard scales, by reason of cash payments made or other 
' compensation given, by respondent to said weighmasters, to 
weigh such hogs at more than their true weights and to issue 
scale tickets showing weights greater than the true weights of 
the hogs. Said false and incorrect scale tickets were made a part 
of the accounts, records and memoranda of respondent, the stock- 
yard owners and the market agencies through which the hogs 
were sold. 

4. Respondent, during the years 1949 and 1950, failed to keep 
such accounts, records and memoranda as fully and correctly dis- 
closed all transactions involved in his business as a market agency 
and as a dealer, at the stockyard, in that the accounts, records 
and memoranda kept by him failed to disclose fully and correctly 
all expenses incurred by respondent in connection with his mar- 
ket agency and dealer operations. 
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5. Respondent wilfully made, or caused to be made, false en- 
tries and statements of fact in the annual report submitted by 
him for the year 1949, at the request of the Director, Livestock 
Branch, in that respondent failed to disclose in such annual 
report approximately two thousand, two hundred and nine dollars 
($2,209) of the expenditures made by him in his business. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, we must 
conclude that respondent has violated section 312(a) of the act 
and section 10 of the so-called Federal Trade Commission Act. 
The violations involved fraud and deceit and were necessarily 
wilful. The effect of the practice of paying weighmasters was that 
respondent, when selling hogs, received payment for more weight 
than he delivered. The practice is dishonest and is a flagrant vio- 
lation of the act which cannot be too strongly condemned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in his own accounts, records and memoranda, and in the 
accounts, records and memoranda of the stockyard owners and 
market agencies. This practice is deceptive and is also a flagrant 
violation of the act. 

By reason of the facts found in Findings of Fact 4 ind 5, we 
must conclude that respondent wilfully violated section 401 of 
the act and section 10 of the so-called Federal Trade Commission 
Act. The failure to keep accurate records and accounts and the 
giving of false information in reports operates to conceal viola- 
tions of the act and to mislead enforcement officials so that the 
enforcement of the act is seriously hampered and frustrated. 

Respondent has consented to the issuance of an order requiring 
him to cease and desist from the practices complained of, requir- 
ing him to keep proper accounts, records and memoranda, and 
suspending his registration for a period of eighteen months. 
Complainant has recommended that such an order be issued. The 
order will be issued. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard; 

2. Making or causing to be made false entries in his accounts, 


ae 
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records and memoranda or in the accounts, records and memo. 
randa of any person subject to the provisions of the Packers and 
Stockyards Act; and 


3. Making or causing to be made false entries or statements of 
fact in any report submitted under the Packers and Stockyards 
Act or regulations. 


The respondent shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
his business at the stockyard, including cash expenditures made 
by him, and showing as to each item of expense, the date, amount, 
purpose and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of eighteen months from the effective date hereof. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2975) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILLI- 
NOIs. P&S Doc. No. 402. Decided November 8, 1951. 


Increase in Rates and Charges—Effective Date of Order 


Upon respondent’s petitions and answer of the Livestock Branch, respond- 
ents are authorized to file new tariffs providing for increased rates and 
charges set out in the Notice of Petitions for Modification of Rates and, 
for good cause shown, this order shall become effective in less than 
380 days. 


*, John L. Currin for Production and Marketing Administration. Mr. H. R. 
Park, of Chicago, Illinois, for respondent Chicago Live Stock Exchange. 
Mr. W. C. Condon, of Chicago, Illinois, for respondent Farmers Union 
Live Stock Commission. Mr. Andrew Olson, of Chicago, Illinois, for 
respondent Chicago Traders Live Stock Exchange. Mr. D. L. Swanson, 
of Chicago, Illinois, for Chicago Producers Commission Association. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
November 24, 1950 (9 A.D. 1330), authorizing them to assess 
the rates and charges currently in effect. 
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On September 17, 1951, respondents filed petitions requesting 
authority to file and put into effect new tariffs providing for the 
changes in existing rates and charges set forth in the proposed 
tariffs attached to the petitions. Notice of these petitions was 
published in the Federal Register on October 9, 1951 (16 F.R. 
10269). This notice set out in detail all of the changes in existing 
tariffs petitioned for, and provided opportunity for interested 
persons to be heard in connection with such petitions. No inter- 
ested person has indicated a desire to be heard in the matter. 

On October 25, 1951, the Livestock Branch, Production and 
Marketing Administration, filed an answer recommending that 
the petitions be granted and that an order be issued effective on 
November 15, 1951, and for a period of one year thereafter 
authorizing respondents to file tariffs providing for the changes 
in existing rates and charges as set out in the notice published 
in the Federal Register on October 9, 1951. 

Inasmuch as the parties are agreed and no objection has been 
filed with respect to the action petitioned for, the petitions are 
granted and the respondents are authorized to file new tariffs 
embodying the following changes in rates and charges: 


SECTION B 
SELLING CHARGES 


CALVES: 
Consignments of one head and one head only 80 cents per head 
Consignments of more than one head: 
First 5 head in each consignment 65 cents per head 
Next 10 head in each consignment 50 cents per head 
Each head over 15 head in each consignment 40 cents per head 


CALVES, BY RAIL, MAXIMUM CHARGE: 


In no instance shall the charge for selling a consignment of calves arriv- 
ing by rail exceed $33.00 for each single deck car and $49.50 for each double 
deck car, plus extra service charges provided in Section E. 


CALVES, BY OTHER THAN RAIL, MAXIMUM CHARGE: 


In no instance shall the charge for selling a consignment of calves arriving 
other than by rail exceed $35.00 for each 100 calves or less, plus extra 
service charges provided in Section E. 





— 


BULLS: 


Consignments of: 
One head and one head only weighing over 10004 $2.00 per head 
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One head and one head only weighing 700% to 1000+ $1.60 per head 
Consignments of more than one head: 

Each animal weighing 700 pounds or over $1.60 per head 

All bulls weighing less than 700 pounds apply cattle rate 


TAGGED CATTLE (other than Bulls): 
Suspects, Condemned Cattle, T.B. or Bang’s Reactor 2.00 per head 


CATTLE: 


Consignments of one head and one head only 
Consignments of more than one head: 
First 5 head in each consignment 
Next 10 head in each consignment 
Each head over 15 head in each consignment ...............006 $1.10 ry 


CATTLE, BY RAIL, MAXIMUM CHARGE: 

In no instance shall the charge for selling a consignment of cattle arriving 
by rai! exceed $38.00 for each car, plus extra service charges provided in 
Section E. 





CATTLE, BY OTHER THAN RAIL, MAXIMUM CHARGE: 

In no instance shall the charge for selling a consignment of cattle arriving 
cther than by rail exceed the aggregate of $38.00 for the first 24,400 pounds, 
plus 14% cents for each additional 100 pounds or fraction thereof, plus 
extra service charges provided in Section E. 


CATTLE AND CALVES, BY RAIL, MAXIMUM CHARGE: 


In no instance shall the charge for selling a carload of cattle and calves 
arriving by rail, belonging to one owner, delivered to one market agency 
to be offered for sale during the trading hours of one day, exceed $38.00 
for each car, p'us extra service charges provided in Section E. 


CATTLE & CALVES, BY OTHER THAN RAIL, MAXIMUM CHARGE: 


In no instance shall the charge for selling a shipment of cattle and calves 
arriving other than by rail, belonging to one owner, delivered to one market 
agency, to be offered for sale during the trading hours of one day exceed 
aggregate of $38.00 for the first 24,400 pounds or less, plus 14% cents 
tor each additional 100 pounds or fraction thereof, plus extra service charges 
provided in Section E. 


BOARS: 
Consignments of: 
aOR BNA OE NORE CRUG ance. basses cc eisa sic tzciseeessacisiivecrevsies $1.00 per head 
Consignments of more than one head: 
First 10 head in each consignment. ............cccccccesseeeees 75 cents per head 
Each head over 10 head in each consignment 60 cents per head 
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HOGS: 

Consignments of one head and one head only: 
Each head weighing 250 pounds or over 5 cents per head 
Each head weighing under 250 pounds. ..............0 50 cents per head 

Consignments of more than one head: 
First 10 head in each consignment 42 cents per head 
Next 15 head in each consignment 37 cents per head 
Each head over 25 head in each consignment 32 cents per head 


HOGS, BY RAIL, MAXIMUM CHARGE: 

In no instance shall the charge for selling a consignment of hogs arriving 
by rail exceed $27.50 for each single deck car, and $38.50 for each double 
deck car, plus extra services charges provided in Section E. 


HOGS, BY OTHER THAN RAIL, MAXIMUM CHARGE: 

In no instance shall the charge for selling a consignment of hogs arriving 
other than by rail exceed the aggregate of $27.50 for the first 18,000 pounds, 
plus 13% cents for each additional 100 pounds or fraction thereof, plus extra 
service charges provided in Section E. 


SHEEP OR GOATS: 
Consignments of one head and one head only .............. 50 cents per head 
Consignments of more than one head: 
First 10 head in each 250 head 35 cents per head 
Tho next 50 head in each 250 head cents per head 
The next 60 head in each 250 head cents per head 
The next 130 head in each 250 head cents per head 





SHEEP OR GOATS, BY RAIL, MAXIMUM CHARGE: 

In no instance shall the charge for selling a consignment of sheep or goats 
arriving by rail exceed $22.00 for each single deck car and $32.00 for each 
double deck car, plus extra service charges provided in Section E. 


MIXED CARS, BY RAIL, MAXIMUM CHARGE: 

In no instance shall the charge for selling a carload of livestock contain- 
ing two or more species other than a carload of cattle and calves, belonging 
to one owner, delivered to one market agency, to be offered for sale during 
the trading hours of one day exceed $40.00 for each single deck car, and 
$45.00 for each double deck car, plus extra service charges provided in 
Section E. 


SECTION C 
BUYING CHARGES 


The rates for buying live stock shall be the same as the rates shown in 
Section B for selling the same live stock. 
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SECTION G 
INTERNATIONAL LIVE STOCK EXPOSITION 
AND 
CHICAGO FEEDER CATTLE SHOW 


In addition to the regular charges, the following service charges shall be 
made on all carlot entries of live stock exhibited in the International Live 
Stock Exposition or in the Chicago Feeder Cattle Show: 

For each carlot, entered and exhibited of: 


Fat Cattle 
Stocker and Feeder Cattle and Calves 


In addition there will be collected and paid to auctioneers for auctioning 
live stock in either of said shows the following: 
Carlot Entries: 
Each carlot entry steers 
Each carlot entry hogs or sheep 
Other than carlot entries: 
Each Individual Open Class steer 
Each Junior Feeding Contest Steer 
Each Individual sheep 
Each Individual hog 
(A carlot entry is a lot of not less than 15 fat cattle, or 20 feeder cattle, 
or 25 hogs, or 50 sheep). 


The order in this proceeding does not cover special charges 
which have historically been made by cooperative market agen- 
cies. This authorization to file tariffs providing for increased 
rates is to be effective only upon condition that the respondents 
comply with all of the applicable terms of the stipulation attached 
to and made a part of the answer filed for the Livestock Branch 
on September 23, 1947. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effec- 
tive on November 15, 1951. All interested parties have been 
afforded a period of fifteen days during which to notify the 
Hearing Clerk of a desire to be heard in the matter. The Packers 
and Stockyards Act requires that orders of this nature shall not 
be effective in less than five days after the date of signature. Any 
undue delay in making this order effective may adversely affect 
marketing conditions. Accordingly, good cause is found for mak- 
ing this order effective in less than thirty days. 
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This order shall become effective on November 15, 1951, and 
remain in effect for a period of one year. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2976) 


In re ANTHONY J. ROGERS. P&S Doc. No. 1951. Decided Novem- 
ber 29, 1951. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
812(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duties it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
livestock at more than their true weights and to issue scale tickets 
showing the weights greater than the true weights thereof, and by fail- 
ing to keep such accounts, records and memoranda as fully and cor- 
rectly disclose his business as a dealer at the stockyard, and the respond- 
ent entered a plea of nolo contendere to the charges contained in the 
Order of Inquiry and consented to the issuance of an appropriate order 
of cease and desist and suspension of his registration, and complainant 
recommended that the order consented to be issued, the respondent is 
ordered to cease and desist from engaging in the unfair, unjustly dis- 
criminatory, and deceptive practices set out in the Findings of Fact, 
and to keep such accounts, records and memoranda as fully and cor- 
rectly disclose his business as a dealer at the stockyard, and his regis- 
tration is supended. 

Ir. Jerome S. Ducrest for Production and Marketing Administration. Mr. 


John J. Toohey, of Chicago, Illinois, for respondent. Mr. John J. Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seqg.), hereinafter referred to 
as the act. The Order of Inquiry and Notice of Hearing, filed by 
the Director of the Livestock Branch, Production and Marketing 
Administration on February 14, 1951, alleged that respondent, 
a registered dealer and market agency, wilfully violated sections 
312(a) and 401 of the act and section 10 of the Federal Trade 
Commission Act, which section is incorporated in and made 
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a part of the Packers and Stockyards Act by section 402 of the 
latter act. Respondent filed an answer to the Order of Inquiry 
in which he denied the charges and requested an oral hearing. 
Subsequently, on November 9, 1951, respondent, through his 
attorney, filed an amended answer in which he admitted and con- 
sented to the jurisdiction of the Secretary of Agriculture, entered 
a plea of nolo contendere to the charges contained in the Order 
of Inquiry, and consented to the issuance, without further hear- 
ing, of an appropriate order, with findings of fact, requiring 
him to cease and desist from the practices complained of in said 
Order of Inquiry, and to keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
his business at the stockyard, and suspending his registration for 
a period not to exceed six months. Respondent, in said amended 
answer, also waived the report of the examiner. The Livestock 
Branch, by its attorney, has recommended that such an order 


be issued. 
FINDINGS OF FACT 

1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein, was a 
posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary as a market 
agency to buy hogs on a commission basis and as a dealer to buy 
and sell hogs for his own account, at the stockyard, and at the 
times of the transactions of said respondent hereinafter referred 
to was so registered. 

3. Respondent, at the stockyard, on or about the 9 dates listed 
in the Order of Inquiry, and at divers other times during the 
-year 1950, in connection with the sale of hogs by respondent, 
caused various weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed 
on stockyard scales, by reason of cash payments made, or other 
compensation given, by respondent to said weighmasters, to weigh 
such hogs at more than their true weights and to issue scale tic- 
kets showing weights greater than the true weights of the hogs. 
Said false and incorrect scale tickets were made a part of the 
accounts, records and memoranda of respondent, the stockyard 
owners and the market agencies through which the hogs were 
sold. 

4. Respondent during the year 1950 failed to keep such ac- 
counts, records and memoranda as fully and correctly disclosed 
all transactions involved in his business as a dealer and as a 
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market agency at the stockyard in that the accounts, records 
and memoranda kept by him failed to disclose fully and correctly 
all expenses incurred by respondent in connection with his opera- 
tions as a dealer and as a market agency. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, we must 
conclude that respondent has violated section 312(a) of the act 
and section 10 of the so-called Federal Trade Commission Act. 
The violations involved fraud and deceit and were necessarily 
wilful. The effect of the practice of paying weighmasters was 
that respondent, when selling hogs, received payment for more 
weight than he delivered. The practice is dishonest and is a 
flagrant violation of the act which cannot be too strongly con- 
demned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in his own accounts, records and memoranda, and in the 
accounts, records and memoranda of the stockyard owners and 
market agencies. This practice is deceptive and is also a flagrant 
violation of the act. 

By reason of the facts found in Finding of Fact 4, we must 
conclude that respondent wilfully violated section 401 of the act 
and section 10 of the so-called Federal Trade Commission Act. 
The failure to keep accurate records and accounts operates to 
conceal violations of the act and to mislead enforcement officials 
so that the enforcement of the act is seriously hampered and 
frustrated. 

Respondent has consented to the issuance of an order requiring 
him to cease and desist from the practices complained of, re- 
quiring him to keep proper accounts, records and memoranda, 
and suspending his registration for a period of six months. Com- 
plainant has recommended that such an order be issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and decep- 
tive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard; and 

2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
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randa of any person subject to the provisions of the Packers 
and Stockyards Act. 

The respondent shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved 
in his business at the stockyard, including cash expenditures 
made by him, and showing as to each item of expense, the date, 
amount, purpose, and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of six months from the effective date hereof. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2977) 
In re LYLE Stms. P&S Doc. No. 1914. Decided November 2, 1951. 


Cease and Desist—Unfair, Unjustly Discriminatory, 
and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
312(a) and 401 of the act, by failing to pay the full purchase prices of 
cattle bought at stockyards, and by failing to keep such accounts, records 
and memoranda as fully and correctly disclose respondent’s business as 
a dealer at the stockyards, and the latter filed an answer admitting the 
allegations of fact contained in the Order of Inquiry and consented to 
the issuance of an order of cease and desist, and complainant recom- 
mended that the order consented to be issued, respondent is ordered to 
cease and desist from the unfair, unjustly discriminatory, and deceptive 
practices set out in the Findings of Fact, and to keep such accounts, 
records and memoranda as will fully and correctly disclose his business 
as a dealer at the stockyards. 


Mr. J. C. Owens, Jr. for Production and Marketing Administration. Mr. Lyle 
Sims, of Richmond, Kentucky, respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
vards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, initiated by an Order of Inquiry and Notice 
of Hearing filed on August 14, 1950, by the Acting Director of 
the Livestock Branch, Production and Marketing Administration. 
The respondent filed an answer on September 7, 1950, admitting 
some of the facts and making certain explanations with regard 
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to other facts alleged in the Order of Inquiry and Notice of Hear- 
ing. On August 10, 1951, the respondent filed an amended answer 
admitting the allegations of fact in the Order of Inquiry and 
Notice of Hearing and consenting to the issuance, without a 
hearing, of an order requiring the respondent to cease and desist 
from continuing the practices complained of in the said Order of 
Inquiry and Notice of Hearing; however, in said amended answer 
respondent stated that he is now solvent and attached thereto 
a balance sheet, subscribed and sworn to by him, as proof of 
such solvency. The Livestock Branch, through its attorney, filed 
a recommendation that an order be issued in accordance with the 
terms of the amended answer. 


FINDINGS OF FACT 


1. The respondent, Lyle Sims, is an individual who at all times 
mentioned herein was registered with the Secretary of Agricul- 
ture as, and engaged in the business of, a dealer to buy and sell 
livestock at the posted stockyards at Lancaster, Danville, Lexing- 
ton, Paris, Richmond, Cythiana, Falmouth, Flemingsburg, Mays- 
ville, Sterling, and Winchester, all in the State of Kentucky. 

2. At all times mentioned herein the Madison Sales Company, 
stockyard at Richmond, Kentucky, and the Clay-Gentry-Stock 
Yards Company, Inc., stockyard at Lexington, Kentucky, were 
posted stockyards subject to the provisions of the act. 

3. Respondent has not paid $550.90 of the purchase price of 
11 heifers purchased for $915.90 on December 8, 1948, from 
Clay-Gentry-Stock Yards Company, Inc., at its stockyard. 

4. Respondent has not paid $2,548.97 of the purchase price of 
certain cattle and calves purchased from Madison Sales Company 
at its stockyard on November 18, 1948, November 25, 1948, and 
December 2, 1948. 

5. Respondent was insolvent as of the date of the Order of 
Inquiry. 

6. Respondent’s accounts, records, and memoranda do not fully 
and correctly disclose all transactions involved in his business in 
that they do not disclose all the assets and liabilities involved 
in his business for the period beginning December 8, 1949, and 
ending May 22, 1950. 


CONCLUSIONS 


By reason of the facts found herein, all of which have been 
admitted by the respondent, it is concluded that the respondent 
has violated sections 312(a) and 401 of the act. Inasmuch as the 
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respondent has consented to a cease and desist order; has stated 
in his amended answer that he is now solvent and has submitted 
as proof thereof a balance sheet subscribed and sworn to by him; 
and inasmuch as the Livestock Branch, the administrative agency 
responsible for the administration of the act, has recommended 
that an order be issued in accordance with the terms of the 
amended answer, such recommended order will be issued. 


ORDER 


The respondent shall cease and desist from engaging in the 
unfair, unjustly discriminatory, or deceptive practices or devices 
described in the Findings of Fact. 

The respondent shall keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions involved 
in his business at the stockyard, including a full disclosure of all 
assets and liabilities involved in his business. 

This order shall become effective on the sixth day after service. 
Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2978) 


In re JOHN B. SNYDER AND RALPH M. BLAKEMORE, partners, 
d/b/a Snyder and Blakemore. Decided November 16, 1951. 
P&S Doc. No. 1977. 


Cease and Desist—Unfair, Unjustly Discriminatory, 
and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondents with violating sections 
312(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh live- 
stock by respondents at more than their true weights and to issue scale 
tickets showing such incorrect weights, and by failing to keep such 
accounts, records and memoranda as fully and correctly disclose their 
business as dealers at the stockyard, and the respondents entered a plea 
of nolo contendere to the charges contained in the Order of Inquiry, 
and consented to the issuance of an appropriate order of cease and desist 
and suspension of their registration, and complainant recommended 
that the order consented to be issued, the respondents are ordered to 
cease and desist from engaging in the unfair, unjustly discriminatory, 
and deceptive practices set out in the Findings of Fact, and to keep 
such accounts, records and memoranda as fully and correctly disclose 
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their business as a dealer at the stockyard, and their registration is 
suspended. 


Messrs. Benjamin M. Holstein, Jerome S. Ducrest, and Gilbert A. Horn for 
Production and Marketing Administration. Mr. John J. Toohey, of Chi- 
cago, Illinois, for respondents. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production and 
Marketing Administration on February 21, 1951, alleged that 
John B. Snyder and Ralph M. Blakemore, partners, doing business 
as Snyder and Blakemore, hereinafter referred to as the re- 
spondents, wilfully violated sections 312(a) and 401 of the act 
and section 10 of the Federal Trade Commission Act, which sec- 
tion is incorporated in and made a part of the ?ackers and Stock- 
yards Act by section 402 of the latter act. Respondents filed an 
answer to the Order of Inquiry in which they denied the charges 
and requested an oral hearing. Subsequently, on October 23, 1951, 
respondents, through their attorney, filed an amended answer in 
which they admitted and consented to the jurisdiction of the Sec- 
retary of Agriculture, entered a plea of nolo contendere to the 
charges contained in the Order of Inquiry, and consented to the 
issuance, without further hearing, of an appropriate order requir- 
ing them to cease and desist from the practices complained of in 
said Order of Inquiry, and to keep such accounts, records and 
memoranda as fully and correctly disclose all transactions in- 
volved in their business at the stockyard, and suspending their 
registration for a period of twenty months, with a proviso, how- 
ever, that “in view of the fact no previous disciplinary order has 
ever been issued as against Ralph Blakemore, he may be permitted 
to register as an individual after a period of eighteen months.” 
Respondents, in said amended answer, also waived the report of 
the examiner. The Livestock Branch, by its attorney, has recom- 
mended that such an order be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, at all times mentioned herein, was a 
posted stockyard subject to the provisions of the act. 

2. Respondents are registered with the Secretary as a dealer 
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to buy and sell hogs, at the stockyard, for their own account and 
at the times of the transactions of said respondents hereinafter 
referred to were so registered. 

3. Respondents, at the stockyard, on or about the 12 dates 
listed in the Order of Inquiry, and in 15 other transactions during 
the year 1950, in connection with the sale of hogs by respondents, 
caused various weighmasters, whose duty it was to determine and 
record on scale tickets the correct weight of livestock weighed 
on stockyard scales, by reason of cash payments made, or other 
compensation given, by respondents to said weighmasters, to 
weigh such hogs at more than their true weights and to issue 
scale tickets showing weights greater than the true weights of 
the hogs. Said false and incorrect scale tickets were made a part 
of the accounts, records and memoranda of the respondents, the 
stockyard owners, and the market agencies through which the 
hogs were sold. 

4. Respondents during the year 1950 failed to keep such ac- 
counts, records and memoranda as fully and correctly disclosed 
all transactions involved in their business as a dealer at the stock- 
yard in that the accounts, records and memoranda kept by them 
failed to disclose fully and correctly all expenses incurred by re-f 
spondents in connection with their operations as a dealer. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, we must 
conclude that respondents have violated section 312(a) of the act 
and section 10 of the so-called Federal Trade Commission Act. 
The violations involved fraud and deceit and were necessarily 
wilful. The effect of the practice of paying weighmasters was 
that respondents, when selling hogs, received payment for more 
weight than they delivered. The practice is dishonest and is a 
flagrant violation of the act which cannot be too strongly con- 
demned. 

Respondents, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in their own accounts, records and memoranda, and in the 
accounts, records and memoranda of the stockyard owners and 
market agencies. This practice is deceptive and is also a flagrant 
violation of the act. 

3y reason of the facts found in Finding of Fact 4, it must be 
concluded that respondents wilfully violated section 401 of the 
act and section 10 of the so-called Federal Trade Commission 
Act. The failure to keep accurate records and accounts operates 
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to conceal violations of the act and to mislead enforcement offi- 
cials so that the enforcement of the act is seriously hampered 
and frustrated. 

Respondents have consented to the issuance of an order requir- 
ing them to cease and desist from the practices complained of, 
requiring them to keep proper accounts, records and memoranda, 
and suspending their registration for a period of twenty months, 
upon condition that such order shall not preclude Ralph M. Blake- 
more from registering as an individual after a period of eighteen 
months. Complainant has recommended that such an order be 
issued. The order will be issued. 


ORDER 


Respondents shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard; and 

2. Making or causing to be made false entries in their accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Packers and 
Stockyards Act. 

The respondents shall keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
their business at the stockyard, including cash expenditures made 
by them, and showing as to each item of expense, the date, 
amount, purpose, and to whom paid. 

Respondents’ registration under the act is suspended for a 
period of twenty months from the effective date hereof. 

This order shall not preclude Ralph M. Blakemore from regis- 
tering as an individual after a period of eighteen months. 

This order shall become effective five days after service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 
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(No. 2979) 


In re VANN AND MIXON COMMISSION COMPANY. P&S Doc. No, 
2007. Decided November 28, 1951. 


Suspension of Registration—Insolvency—Cease and Desist— 
Misuse of Shippers’ Proceeds—Consent Order 


Upon admission of the facts alleged in the Order of Inquiry and respond. 
ent’s consent to the issuance of an appropriate order, respondent is 
directed to cease and desist from violating the act and regulations there 
under by misusing shippers’ proceeds and operating while in a state of 
insolvency as set out in the Order of Inquiry, and respondent’s regis. 
tration is suspended until such time as it demonstrates that it is no 
longer in a state of insolvency. 


John L. Currin for Production and Marketing Administration. Vann 
and Mixon Commission Company, of Montgomery, Alabama, respondent 
pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by an Order of Inquiry and} Th 
Notice of Hearing filed by the Acting Director of the Livestock} and t 
Branch, Production and Marketing Administration. On October 
22, 1951, respondent filed an answer admitting the violations}tiye q 
alleged in the Order of Inquiry, waiving an oral hearing, and] to the 
consenting to the issuance of an appropriate order. On November} ketin; 
9, 1951, the Livestock Branch, through its attorney, filed a recom-| Th; 
mendation that an order be issued requiring respondent to cease}of sig 
and desist from the violations alleged in the Order of Inquiry] Co, 
and suspending respondent’s registration under the act until such }maj] ; 
time as it demonstrates that it is no longer in a state of in- 
solvency. 


FINDINGS OF FACT 


1. The Union Stock Yards, Montgomery, Alabama, hereinafter 
referred to as the stockyard, at all times mentioned herein was |ADAM 
a posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary as a dealer and 
as a market agency to buy and sell livestock on a commission basis 
at the stockyard, and at all times mentioned herein was so regis-Where 
tered. 
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3. Respondent, at the stockyard, has wilfully operated while 
in a state of insolvency and is now insolvent. 

4, Respondent, in May, 1950, and July and August, 1951, used 
funds received as proceeds from the sale of livestock consigned 
to it for sale on a commission basis for purposes of its own 
and other than for the payment of lawful marketing charges and 
the remittance of net proceeds to shippers, thereby endangering 
or impairing the faithful and prompt accounting therefor and 

| payment of the portion thereof due owners or consignors of live- 
stock or other persons having an interest therein. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact, the re- 
spondent is insolvent within the meaning of the Act of Congress 
approved July 12, 1943 (7 U.S.C. 204) and has wilfully violated 
sections 307 and 312(a) of the act (7 U.S.C. 208, 213) and sec- 
tions 201.40 and 201.41 of the regulations issued under the act 
(9 CFR 201.40, 201.41). 

An order in the form recommended by the complainant should 


tions} tive date of this order until such time as respondent demonstrates 
and}to the satisfaction of the Livestock Branch, Production and Mar- 

mbet} keting Administration that it is no longer in a state of insolvency. 

com-}| This order shall become effective on the sixth day after its date 

cease fof signature. 

juiry} Copies hereof shall be served upon the parties by registered 
such}mail or in person. 


(No. 2980) 


was|ADAMS FRUIT & IMPORTING COMPANY v. STEVENSON PRODUCE. 
PACA Doce. No. 5635. Decided November 7, 1951. 


Failure to Pay Purchase Price—Default 


egis- Where complainant sold three truckloads of bananas to respondent but the 
latter failed to pay the purchase prices, and failed to file an answer, 
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held, respondent’s failure to file an answer constitutes an admission tr 


of the facts alleged in the complaint and a waiver of oral hearing, and | /i1 
respondent’s failure to pay the purchase prices is in violation of the 
act for which reparation should be awarded complainant. co 


Messrs. Harold Zinn & Edward S. Klein, of Miami Beach, Florida, for com- fo: 
plainant. Mr. E. D,. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer wi 
tri 
PRELIMINARY STATEMENT lin 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). | cor 
Informal complaint was received January 16, 1951. Formal repa- 
ration complaint was filed September 18, 1951, alleging that dur- § 
ing November and December 1950 complainant sold to respondent | wit 
three truckloads of bananas for a total purchase price of $4,624. | try 
10, but that respondent has failed to pay this amount, or any Up 
part thereof. 6 

A copy of the report of investigation made by the Regulatory lee 
Division of the Fruit and Vegetable Branch was served upon com- by 
plainant’s attorney September 21, 1951. On the same date copies | 1 
of the report of investigation and the formal complaint were 


served upon respondent. _ 
At the time of service of the formal complaint respondent was | 
notified in writing that an answer should be filed within 20 days | 
after service and that, in accordance with section 47.8(c) of the | 
rules of practice, failure to file an answer would constitute a . 
plai: 


waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance C 
of an order is, therefore, authorized without further proceedings. | The 


by 1 

FINDINGS OF FACT pric 

1. Complainant, Adams Fruit & Importing Company, is a cor- Re 
poration, whose address is 453 N. E. 33rd Street, Miami, Florida. ae 
e é 


2. Respondent, Stevenson Produce, is a partnership, composed 
of Woodrow W. Stevenson and Ernest R. Stevenson, whose ad- of $ 
dress is 833 Lexington Avenue, Thomasville, North Carolina. 
At the time of the transactions complained of herein respondent 
was licensed under the act. 

3. On or about November 24, 1950, in the course of interstate 
commerce, complainant sold to respondent 745 stems of bananas é 
for an agreed purchase price of $1,784.40. paid. 

4. On or about November 24, 1950, bananas which conformed Th 
with the terms of the contract were shipped by complainant, by Co: 
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truck, from Florida to respondent at Thomasville, North Caro- 
lina. Upon arrival at destination respondent accepted the produce. 

5. On or about December 3, 1950, in the course of interstate 
commerce, complainant sold to respondent 664 stems of bananas 
for an agreed purchase price of $1,613.50. 

6. On or about December 3, 1950, bananas which conformed 
with the terms of the contract were shipped by complainant, by 
truck, from Florida to respondent at Thomasville, North Caro- 
lina. Upon arrival at destination respondent accepted the produce. 

7. On or about December 18, 1950, in the course of interstate 
commerce, complainant sold to respondent 881 stems of bananas 
for an agreed purchase price of $1,226.20. 

8. On or about December 18, 1950, bananas which conformed 
with the terms of the contract were shipped by complainant, by 
truck, from Florida to respondent at Thomasville, North Carolina. 
Upon arrival at destination respondent accepted the produce. 

9. The total of the agreed purchase prices for the three truck- 
loads of bananas was $4,624.10, no part of which has been paid 
by respondent. 

10. Informal complaint was received January 16, 1951, which 
was within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer constitutes a waiver 
of oral hearing and an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c) ). 

Complainant sold three truckloads of bananas to respondent. 
The bananas were shipped in interstate commerce and accepted 
by respondent. Respondent has paid no part of the purchase 
prices, totaling $4,624.10. 

Respondent’s failure to pay the full purchase prices in con- 
nection with these transactions is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $4,624.10, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $4,624.10, with interest thereon 
at the rate of 5 percent per annum from January 1, 1951, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 2981) 


BARNEY’S POTATO COMPANY v. IRVING-FOREST FRUIT MART. PACA 
Doc. No. 5633. Decided November 14, 1951. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged that it sold to respondent four loads of potatoes 
and onions, but the latter failed to pay the full purchase price, and 
where respondent failed to file an answer, held, respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the com- 


plaint, and his failure to pay the full purchase price is in violation of 


the act for which reparation should be awarded complainant. 


Barney’s Potato Company, of Chicago, Illinois, complainant, pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received May 23, 1951. Formal repara- 
tion complaint was filed August 23, 1951, alleging that during 
April 1951 complainant sold to respondent four lots of potatoes 
and onions for an agreed purchase price of $376.90, but that 
respondent has paid only $100, leaving a balance due of $276.90, 
no part of which has been paid. 

A copy of the report of investigation prepared by the Regu- 
latory Division of the Fruit and Vegetable Branch was served 
upon complainant September 21, 1951. On the same date copies 
of the report of investigation and the formal complaint were 
' served upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Barney’s Potato Company, is a partnership 
composed of Barney Gothelf, Sam S. Siegel, and Dan A. Rietman, 
whose address is 31 South Water Market, Chicago, Illinois. 


2. Respondent is an individual, R. Tatelman, trading as 
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Irving-Forest Fruit Mart, whose address is Norridge, Illinois. At 
the time of the transactions complained of herein respondent was 
licensed under the act. 

8. On or about March 31, 1950, in the course of interstate com- 
merce, complainant sold 35 packages of onions to respondent for 
an agreed purchase price of $43.75. 

4. Onions which conformed with the terms of the contract of 
April 19, 1951, and which were received by complainant from 
loading point outside the State of Illinois, were shipped from com- 
plainant to respondent, and accepted by respondent upon arrival 
at destination. 

5. On or about April 13, 1951, in the course of interstate com- 
merce, complainant sold 15 packages of potatoes to respondent 
for an agreed purchase price of $54.75. 

6. On or about April 13, 1951, potatoes which conformed with 
the terms of the contract, and which were received by complainant 
from a loading point outside the State of Illinois, were shipped 
from complainant to respondent, and accepted by respondent 
upon arrival at destination. 

7. On or about April 16, 1951, in the course of interstate 
commerce, complainant sold onions and potatoes to respondent 
for an agreed purchase price of $260.90. 

8. On or about April 16, 1951, potatoes and onions which con- 
formed with the terms of the contract and which were received 
by complainant from a loading point outside the State of Illinois 
were shipped from complainant to respondent, and accepted by 
respondent on delivery. 

9. On or about April 20, 1951, complainant sold to respondent 
five packages of potatoes for an agreed purchase price of $17.50. 

10. On or about April 20, 1951, potatoes which conformed with 
the terms of the contract and which were received by complainant 
from a loading point outside the State of Illinois were shipped 
from complainant to respondent, and accepted by respondent 
upon delivery. 

11. The total purchase price for the five shipments was $376.90. 
Respondent paid $50 on May 7, 1951, and $50 on May 28, 1951, 
reducing the amount to $276.90, no part of which has been paid. 

12. Formal complaint was received August 23, 1951, which 
was within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer constitutes an admission 
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of the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c)). 

Complainant sold potatoes and onions to respondent. The pro- 
duce was accepted by respondent. Respondent paid complainant 
$100, leaving a balance due of $276.90, no part of which has been 
paid. 

Respondent’s failure to pay the full purchase prices in con- 
nection with these transactions is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$276.90, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $276.90, with interest thereon 
at the rate of 5 percent per annum from May 1, 1951, until paid. 


The facts and circumstances set forth herein shall be published. 


(No. 2982) 


CHALONA BROTHERS v. ASSOCIATED FRUIT DISTRIBUTORS, INC. 
PACA Doc. No. 5539. Decided November 28, 1951. 


Failure to Pay Amount of Deficit—Evidence—Burden 
of Proof as to Guarantee of Freight Charges 


Where complainant filed a claim for reimbursement of the deficit sustained 
in handling a carload of tomatoes for respondent on a consignment basis, 
and respondent denied liability on the ground that complainant had 
agreed to guarantee freight charges, it is held, that the burden of proof 
in on respondent to show that complainant agreed to guarantee freight 
charges, which burden respondent has failed to sustain, and reparation 
should be awarded complainant for the amount of the deficit. 


*, Matthew A. Grace, of New Orleans, Louisiana, for complainant. Asso- 
ciated Fruit Distributors, Inc., of Los Angeles, California, respondent, 
pro se. Mr. H. Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received June 23, 1950. Formal repara- 
tion complaint was filed March 29, 1951, wherein complainant 
seeks to recover a $480.29 deficit incurred on a carload of toma- 
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toes consigned to it by respondent, through a broker, in Decem- 
ber 1949. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant’s attorney May 14, 1951. On the same date, copies 
of the report of investigation and the formal complaint were 
served upon respondent. 

Respondent filed an answer on May 31, 1951, in which it ad- 
mitted that complainant sold the tomatoes for respondent’s ac- 
count, but alleged that complainant guaranteed payment of the 
freight and that, therefore, nothing is due complainant from re- 
spondent. 

Since the amount involved does not exceed $500, the issues are 
decided under the shortened procedure provided for in section 
47.20 of the rules of practice. Complainant filed an opening 
statement of facts July 17, 1951, and a statement in reply Sep- 
tember 28, 1951. Respondent filed an answering statement of facts 
August 13, 1951. 

FINDINGS OF FACT 

1. Complainant, Chalona Brothers, is a partnership composed 
of Albert Chalona and Bert E. Chalona, whose address is 221 
Poydras Street, New Orleans, Louisiana. 

2. Respondent, Associated Fruit Distributors, Inc., is a cor- 
poration, whose address is 1315 East 7th Street, Los Angeles, 
California. At the time of the transaction complained of herein 
respondent was licensed under the act. 

3. On or about December 2, 1949, respondent, through its 
broker, C. H. Tefft & Son, New Orleans, Louisiana, consigned to 
complainant, to be sold for respondent’s account, one carload of 
tomatoes in car SFRD 25391, which had been shipped from Bak- 
ersfield, California, to New Orleans, Louisiana. 

4. Complainant accepted the tomatoes and paid the freight 
which amounted to $578.84. Complainant sold the tomatoes for 
net proceeds of $98.55, which was $480.29 less than the freight 
charges. 

5. Respondent has not paid complainant the amount of $480.29, 
or any part thereof. 

6. Informal complaint was received June 23, 1950, which was 
within nine months after this cause of action accrued. 


CONCLUSIONS 


The parties are agreed that complainant accepted respondent’s 
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carload of tomatoes to be sold for respondent’s account, but 
are in dispute as to whether complainant agreed to guarantee 
the freight charges of $578.84. Confirmation of the consignment 
agreement issued by respondent’s broker, however, makes no 
mention of a guarantee of freight charges by complainant. We 
are of the opinion that the confirmation reflects the actual agree- 
ment and that this was a regular consignment wherein the ship- 
per is liable for deficits. The confirmation was dated December 
2, 1949, the same date as that of the contract. As a general rule, 
anything in writing made at the time of the transaction should 
be given more weight than subsequent statements by interested 
‘parties. George F. Wilke and Company v. Sam Bailin, 6 A.D. 814. 
The burden is on respondent to support its allegation that com- 
plainant agreed to guarantee the freight charges and respondent 
has failed to od this. Adolph Nies v. Lewis D. Goldstein Fruit & 
Produce Corporation, 6 A.D. 802; California Fruit Growers Ex- 
change v. Sam A. Postell Company, 8 A.D. 715. 

We conclude that respondent’s failure to pay complainant for 
the loss of $480.29, suffered on the consignment sale, is in viola- 
tion of the act. Complainant should be awarded reparation in the 
amount of $480.29, with interest, and the facts should be pub- 
lished. 


a) 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $480.29, with interest thereon 
at the rate of 5 percent per annum from January 1, 1950, until 
paid. 4 

The facts and circumstances set forth herein shall be published. 

- Copies hereof shall be served upon the parties. 


(No. 2983) 


CHAZY ORCHARDS v. NATHAN GORDON. PACA Doc. No. 5630. 
Decided November 7, 1951. 


Failure to Pay Balance of Net Proceeds—Default 


Where complainant alleged that it consigned to respondent two truckloads 
of apples to be sold for complainant’s account but respondent failed to 
pay complainant promptly the full amount of the net proceeds realized, 
and where respondent failed to file an answer, held, his failure to file 
an answer constitutes an admission of the facts alleged in the complaint 
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and a waiver of oral hearing, and his failure to pay is a violation of 
the act for which reparation should be awarded complainant. 





Chazy Orchards, of Chazy, New York, complainant, pro se. Mr. E. D. Mul- 
ville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received November 27, 1950. Formal 
reparation complaint was filed June 15, 1951, alleging that 
during October 1950 complainant consigned to respondent, to be 
sold for complainant’s account, two truckloads of apples, but that 
respondent has paid complainant only a portion of the net pro- 
ceeds, leaving a balance due of $1,100, no part of which has been 
paid. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant June 29, 1951. On June 28, 1951, copies of the report of 
investigation and the formal complaint were served upon re- 
spondent. Copies of a supplemental report of investigation were 
served upon complainant October 19, 1951, and upon respondent 
October 18, 1951. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged 
in the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 




























FINDINGS OF FACT 


1. Complainant, Chazy Orchards, is a partnership composed of 
I. H. Chahoon and B. H. Snell, whose address is Chazy, New York. 

2. Respondent is an individual, Nathan Gordon, whose address 
is 5th & Neal Streets, N. E., Washington, D. C. At the time of 
the transactions complained of herein, respondent was licensed 
under the act. 

3. On or about October 13, 1950, in the course of interstate 
commerce, complainant consigned to respondent 610 crates or 
cartons of apples to be sold for complainant’s account. The apples 
were shipped by complainant from New York to respondent in 
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Washington, D. C., and upon arrival at destination were accepted 
by respondent and sold for net proceeds of $1,116.62. 

4. On or abcut October 21, 1950, in the course of interstate 
commerce, complainant consigned to respondent 605 crates or 
cartons of apples to be sold for complainant’s account. The apples 
were shipped by complainant from New York to respondent in 
Washington, D. C., and upon arrival at destination were accepted 
by respondent and sold for net proceeds of $1,173.15. 

5. Respondent rendered accountings showing total net proceeds 
of $2,289.77 due complainant, but paid complainant only $1,389.77, 
leaving a balance due of $900, no part of which has been paid. 

6. Informal complaint was received November 27, 1950, which 
was within 9 months after these causes of action accrued. : 


CONCLUSIONS 


Failure of respondent to file an answer constitutes a waiver of 
oral hearing and an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Complainant consigned two truckloads of apples to respondent. 
Respondent received and sold the apples and rendered account- 
ings to complainant, but paid only part of the net proceeds. Com- 
plainant filed a complaint for the remaining sum due of $1,100. 
Subsequent to the filing of the complaint respondent paid com- 
plainant $200, reducing the amount due to $900. Respondent has 
since failed to pay the $990, or any part thereof. 

Respondent’s failure to pay complainant promptly the full 
amount of the net proceeds realized on these sales is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $900, with interest, and the facts should } 
be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $900, with interest thereon at 
the rate of 5 percent per annum from November 1, 1950, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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H. D. CONNER PRODUCE COMPANY v. HECHT PRODUCE COMPANY. 
PACA Doc. No. 5411. Decided November 7, 1951. 






Rejection of Commodity without Reasonable Cause—Evidence—Failure 
to Show Lettuce Not of Grade Warranted—Abnormal Deterioration 






Where complainant sold and shipped to respondent two carloads of lettuce 
which respondent rejected claiming the lettuce was abnormally dete- 
riorated and not of the grades warranted when shipped, and complain- 
ant, after attempting to resell, abandoned both carloads to the carrier, 
held, that respondent failed to prove the lettuce was not of the grades 
certified at shipping point; that one carload was abnormally deteriorated 
and respondent’s rejection thereof was with reasonable cause; and that 

the other carload was not abnormally deteriorated and, therefore, the 

rejection was without reasonable cause for which complainant should 
be awarded the purchase price. 
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*, Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. R. W. 
Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 







This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). It 
is alleged in the formal complaint filed July 24, 1950, that com- 
plainant sold respondent two carloads of lettuce f.o.b. shipping 
point, to be billed to respondent at Grand Rapids, Michigan, stop 
at Chicago for inspection; that upon arrival of the two carloads 
of lettuce at Chicago, Illinois, respondent rejected them and has 
since failed and refused to pay the agreed purchase price; and 
that complainant attempted to sell the lettuce for respondent’s 
account at Chicago but was unable to do so and was compelled to 
abandon the shipments to the carrier. Complainant seeks an 
award of reparation in the amount of $1,646.40, the total purchase 
price of the two carloads of lettuce. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch of the Department, were served upon respond- 
ent on August 11, 1950. Complainant received a copy of the report 
of investigation on August 15, 1950. Respondent’s answer to the 
complaint was filed August 24, 1950. Respondent admits the con- 
tract as alleged by complainant, and admits that the lettuce was 
rejected at Chicago. Respondent denies, however, that such re- 
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jection was without reasonable cause or in violation of the act 
on the ground that complainant failed to ship lettuce of the grade 
and quality specified in the contract and on the further ground 
that the lettuce was not in suitable shipping condition when 
shipped. 

Oral hearing was held at Grand Rapids, Michigan, on March 1, 
1951. Complainant was not represented at the hearing, but the 
deposition of Joe J. Gallagher, complainant’s sales manager, was 
received in evidence on complainant’s behalf. Respondent was 
represented by counsel. Nathan Hecht testified for respondent. 
Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, H. D. Conner, doing business 
as H. D. Conner Produce Co., whose address is Route 1, Box 362, 
Peoria, Arizona. 
2. Respondent is a partnership composed of Nathan Hecht, 
Peter Hecht, and Marvin A. Armock, doing business as Hecht 
Produce Company, whose address is 360 South Division Avenue, 
Grand Rapids, Michigan. At the time of the transaction involved 
in this proceeding, respondent was licensed under the act. 
3. On or about April 9, 1951, in the course of interstate com- 
merce, complainant contracted to sell respondent 318 5-dozen size 
crates of Conner Brand lettuce grading 87 percent U. S. No. 1 
Standard Pack contained in car SFRD 7540 and 318 5-dozen size 
crates of Conner Brand lettuce grading 85 percent U. S. No. 1 
or better Standard Pack contained in car BREX 74388, for $2.40 
per crate plus $60 for top ice, f.o.b. shipping point. It was agreed | 
that the two carloads, which were shipped from Peoria, Arizona, 
- on March 30, 1950, should be diverted to respondent at Grand 
Rapids, Michigan, but that they should be stopped en route 
at the Chicago Produce Terminal for inspection by Peter Hecht. 
The sale was negotiated by a broker who confirmed the sale of 
each of the cars in writing. 
4. Car SFRD 7540 was federally inspected at Peoria, Arizona, 
on March 29, 1950, and was graded “87% U.S. No. 1 Quality, 
U. S. Standard Pack.” The quality and condition of the load were 
certified as follows: 
“. » Heads free from defects average 45% hard, 38% firm 
and 4% fairly firm. Defects 10% to 18%, averaging 13%, in- 
cluding 10% tipburn and in most crates 2% slimy decay, in 
many crates none.” 

Car BREX 74388 was inspected at the same place on the same 
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date and was graded “Averages approximately 88% U.S. No. 1 
Quality, U. S. Standard Pack.” The federal inspection certificate 
shows the quality and condition of this load as follows: 

“. . Heads free from defects average 38% hard, 45% firm 

and 5% fairly firm. Defects 85 to 20%, averaging approxi- 

mately 12%, including 8% tipburn. In most crates no decay, 
in many crates 2% slimy decay.” 

5. On March 31, 1950, complainant ordered diversion of the 
two carloads of lettuce to respondent at Grand Rapids, Michigan, 
with a stop en route at the Chicago Produce Terminal, Chicago, 
Illinois, for inspection by Peter Hecht. 

6. Both carloads arrived at Chicago on April 4, 1950. On re- 
spondent’s order, the shipments were federally inspected on the 
day of arrival. Each inspection was limited to the crates in the 
doorway and one accessible stack on each side of the doorway. 
The certificate issued on car SFRD 7540 reads, in part, as follows: 

“Quality: ... Average approximately 65% firm to hard, 8% 
fairly firm and free from defects and 5 to 25% 
average approximately 12% grade defects 
consisting of broken midribs and soft heads. 

“Condition: From 5 to 15% average 10% damaged by Tip- 
burn, average 5% Bacterial Soft Rot, affecting 
1 to 3 wrapper and/or head leaves generally 
in early stages... 

“Grade: Now fails to grade 87% U.S. No. 1, quality 
only account of decay and tipburn.” 

The certificate issued on car BREX 74388 reads, in part, as 
follows: 

“Quality: ... Average approximately 69% hard to firm and 
free from defects. From 5 to 20%, average ap- 
proximately 11% grade defects consisting of 
broken midribs. 

“Condition: From 5 to 15% average approximately 9% 
decay Bacterial Soft Rot génerally in early 
stages affecting 1 to 3 head leaves. From 5 to 
20% average approximately 11% Tipburn in- 
cluding 7% serious damage... 

“Grade: Now fails to grade approximately 88% U. S. 
No. 1, quality only account of Tipburn and 
Decay.” 

7. On April 4, 1950, upon receipt of the foregoing information 
relative to inspection of the lettuce at Chicago, Illinois, respondent 
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notified complainant, through the broker who negotiated the sale, 
that the lettuce was abnormally deteriorated and not of the grade 
ordered, and that both carloads were rejected. 

8. On April 4, 1950, complainant advised respondent that the 
lettuce would be sold for respondent’s account. Complainant 
placed the lettuce with a commission firm at Chicago, Illinois, for 
sale on consignment. The commission firm was unable to dispose 
of the lettuce, and complainant subsequently abandoned both car- 
loads to the carrier. 

9. No part of the purchase price of either carload has been 
. paid by respondent. 

10. Complaint was filed within 9 months after the accrual of 
the alleged cause of action. 


CONCLUSIONS 


It is complainant’s position that the two carloads of lettuce 
sold to respondent were, at the time of shipment, of the grades 
represented and, therefore, respondent’s rejection of the two 
carloads was without reasonable cause. Respondent denies liability 
on the grounds that the lettuce was not of the grades specified and 
that the lettuce was not in suitable shipping condition when ship- 


ped. 

With respect to the grade of each carload at the time of ship- 
ment, complainant relies upon the federal shipping point certi- 
ficates. According to these certificates, the lettuce in each carload 
was of the grade represented or better. As to car SFRD 7540, the 
certificate notes defects of 10 to 18 percent, averaging 13 percent, 
including 10 percent tipburn and in most crates 2 percent slimy 
decay. The lettuce in car BREX 74388 was certified as having 8 
to 20 percent defects, averaging approximately 12, including 8 
percent tipburn and in many crates 2 percent slimy decay. 

Respondent relies upon the federal inspection certificates issued 
at Chicago. In addition to tipburn and decay, car SFRD 7540 
was certified to have an average of 12 percent broken midribs 
and soft heads and car BREX 74388 had an average of approxi- 
mately 11 percent broken midribs. Respondent submitted evi- 
dence indicating that “broken midribs” ordinarily is an abnormal 
condition occurring during the growth of lettuce. It is respond- 
ent’s position that the same percentage of broken midribs noted 
at Chicago was present at the shipping point; that to ascertain 
the true quality and condition of the lettuce at shipping point 
the percentage of broken midribs must be added to the other 
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defects found at shipping point; and that if this is done then 
the two carloads were substantially below the grades presented. 

The shipping point inspection certificates show that the lettuce 
which went into the two cars was inspected during the process 
of loading. Hence, each inspection certificate was representative 
of the entire contents of the car to which it pertained. On the 
other hand, the Chicago inspections were restricted to the crates 
in the doorway and one accessible stack on each side thereof. They 
were not appeal inspections. Since the Chicago inspections were 
restricted they are insufficient to prove that the unrestricted 
shipping point inspections were incorrect as to the grades of 
the lettuce. It is concluded that the two carloads of lettuce at 
the times of shipment were of the grades represented by com- 
plainant. 

The next question is whether the two carloads of lettuce were 
in suitable shipping condition at the times of shipment. This 
depends upon whether the lettuce was abnormally deteriorated 
on arrival at Chicago. The evidence shows that the transporta- 
tion service and conditions were normal. Both carloads were ap- 
proximately 5 days in transit. The Chicago inspection certificates 
note that the temperatures of the lettuce in both carloads were 34 
degrees in the top and bottom crates. With respect to car SFRD 
7540 the amount of tipburn at destination was approximately the 
same as it was at shipping point. While the percentage of Bac- 
terial Soft Rot had increased from less than 2 to 5, this cannot 
be considered abnormal. In car BREX 174388, however, the 
amount of tipburn, while approximately the same as at ship- 
ping point, included 7 percent serious damage. In addition, Bac- 
terial Soft Rot had increased from an average of less than 2 
percent to 9 percent. We believe the extent of deterioration in 
car BREX 74388 is abnormal. 

The evidence shows that complainant attempted to have the 
rejected carloads of lettuce sold by D. Leo & Son, a commission 
merchant located in Chicago, Illinois. D. Leo & Son notified com- 
plainant by telegram dated April 7, 1950, that the lettuce would 
not sell for enough to cover the freight charges and it suggested 
that the lettuce be abandoned to the carrier. Complainant did so. 
There was evidence in the record indicating that between April 
4 and April 7, 1950, Chicago and other terminal markets had a 
large number of carloads of lettuce on hand or expected to arrive. 
No doubt complainant’s inability to resell the lettuce was due, in 
part at least, to this fact. 

It is concluded that the lettuce in car BREX 74388 was not in 
suitable shipping condition and that respondent’s rejection of 
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this carload was with reasonable cause. It is further concluded 
that the lettuce in SFRD 7540 met contract requirements and was 
in suitable shipping condition; that respondent’s rejection of this 7 
carload was without reasonable cause and in violation of section 
2 of the act; and that reparation should be awarded complainant 
in the amount of $823.20, the purchase price of this carload, with 
interest. The facts and circumstances should be published. 


ORDER 


pay to complainant, as reparation, $823.20, with interest thereon 


( 
Within 30 days from the date of this order, respondent shall ' 
( 
at the rate of 5 percent per annum from May 1, 1950, until paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2985) | 


M. HYMAN v. WERNIKOFF Bros. Co., INC. PACA Doc. No. 5354. 
Decided November 16, 1951. 


Pee ihe ee ae 


Motion to Dismiss on Ground Complainant Not Licensed—Denied 


Where respondent moved to dismiss the complaint on the ground the com- 
plainant was not licensed under the act at the time of the transaction, 
it is held, the motion to dismiss was properly denied, since a complainant 
in a reparation proceeding is not barred from prosecuting a claim be- 
cause it was not licensed, even though subject to license. 


Rejection without Reasonable Cause—Award 
of Reparation—Damages 


Where complainant sold respondent a quantity of beans, samples of which 
were on display, and respondent loaded the beans on a truck and trans- 
ported them from Philadelphia to East Rutherford, New Jersey, and 
later to New York City, but then returned the beans to complainant at 
Philadelphia, and complainant resold the beans, it is held, that the 
original sale of the beans was not a sale by sample because the circum- 
stances of the sale do not indicate that such was the intention of the 
parties; respondent’s return of the beans was a rejection without 
reasonable cause; and reparation should be awarded complainant for 
the difference between the contract price and the amount realized 

on resale. 


Mr. Harold J. Borofsky, of Philadelphia, Pennsylvania, for complainant. 
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Messrs. Bernstein, Weiss, Tomson, Hammer & Parter, of New York, 
New York, for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed January 13, 1950, and a formal 
complaint was filed March 29, 1950. Complainant alleges that 
on or about December 29, 1949, it sold to respondent, on the basis 
of an inspection by respondent’s buyer, a truckload of string 
beans; that respondent received the beans but failed to pay the 
agreed purchase price; and that respondent subsequently re- 
turned the beans and requested complainant to resell them. Com- 
plainant seeks as reparation the purchase price less the resale 
net proceeds. 


On April 12, 1950, a copy of the report of investigation pre- 
pared by the Regulatory Division, Fruit and Vegetable Branch, 
was served upon complainant’s attorney. A copy of the formal 
complaint and a copy of the report of investigation were served 
upon respondent on April 13, 1950. 


Respondent filed an answer on May 23, 1950, alleging that com- 
plainant partnership could not prosecute the action because it was 
not licensed under the act; that complainant was not the real 
party in interest; that the beans were purchased by sample, and 
the delivered lot did not correspond with the sample; that warran- 
ties made by the complainant were not complied with; and that 
complainant was negligent in reselling the beans. 


A hearing was heid at New York City on November 22 and 29, 
1950. Both parties were represented by counsel. The record con- 
sists of the oral testimony of nine witnesses, the exhibits received 
in evidence, and the Department’s report of investigation. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Martin Hyman, 
Benjamin Marmer, and Sidney Marmer, doing business as M. 
Hyman, whose address is 131 Dock Street, Philadelphia, Penn- 
sylvania. 

2. Respondent, Wernikoff Bros., Co., Inc., is a corporation 
whose address is 210 Miller Street, Newark, New Jersey. Re- 
spondent was licensed under the act at the time of the transaction 
involved herein. 
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3. At 4:00 a.m. December 29, 1949, in the course of interstate 
commerce, complainant’s Benjamin Marmer sold to respondent’s 
buyer, Harry Wallad, 183 hampers of Plentiful string beans, 
KZR brand, at an agreed price of $5.50 per hamper, for a total of 
$1,006.50, f.o.b. complainant’s place of business. The sale was 
made subsequent to an inspection of a portion of the lot of beans 
by Wallad and was based upon his judgment as to the quality and 
condition of the beans. 

4. Loading of respondent’s truck with the beans in controversy 
was completed about 7:30 a.m. on December 29, 1949, and at 
- 9:30 a.m. the truck proceeded to the warehouse of the Grand 
Union Stores at East Rutherford, New Jersey, the firm to which 
respondent had contracted to sell the beans. An inspector for the 
Grand Union Stores inspected samples and rejected the lot. There- 
after the beans were trucked to the Washington Street market 
area in New York City, where further examination was made by 
respondent’s president, Samuel Wernikoff. He promptly tele- 
phoned his buyer, Harry Wallad, and informed him the beans 
were in poor condition. 

5. At about midnight, December 29, 1949, Benjamin Marmer 
was notified by either Wallad or Wernikoff of the claimed poor 
condition of the beans. Thereafter the beans were returned to 
complainant’s place of business where the truck arrived on or 
about 5 a.m. December 30, 1949, and the beans were unloaded 
an hour or more later. 

6. At 5:47 a.m. December 30, 1949, complainant wired re- 
spondent: “AS PER TELEPHONE CONVERSATION ACCEPT- 
ING 183 BEANS TO SELL FOR YOUR ACCOUNT.” At 10:54 
a.m. the same day respondent sent complainant the following 
telegram in reply: “YOUR TELEGRAM NOT CORRECT 
BEANS WERE RETURNED AS BEING NOT WHAT REPRE- 
SENTED FOR USE FOR OUR CHAIN STORE TRADE YOU 
ACCEPTED THE GOODS WITHOUT COMPLAINT SALE 
FOR OUR ACCOUNT NOT AUTHORIZED.” 

7. During the morning hours on December 30, 1949, complain- 
ant resold 56 hampers of the beans, 40 at $3 per hamper, and 16 
at $1 per hamper. The remaining 127 hampers of beans were fed- 
erally inspected at 12:50 p.m. on December 30, 1949, and received 
the following certification: ‘Stock is fresh and crisp. No decay. 
In most hampers no freezing, in some hampers with stock along 
entire side and bottom of hamper frozen 1% to 4 inches in depth 
and so located to indicate freezing did not occur in present loca- 
tion.” 
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8. On January 3, 1950, complainant sold 127 hampers of beans 
at $1 per hamper. On or about January 4, 1950, complainant sent 
respondent an account sales showing gross proceeds of $263, 
less commission of $26.30 and net proceeds of $236.70, together 
with a check for the latter amount. They were returned to com- 
plainant. 

9. Formal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


At the outset of the ora] hearing, respondent’s attorney moved 
to dismiss the formal complaint because complainant was not 
licensed under the act at the time of the alleged transaction with 
respondent. The motion appears to be based upon the premise 
that any contracts made by an unlicensed person in the course of 
a business where a license is required by statute are unenforce- 
able by such person. 

The presiding officer properly denied the motion to dismiss. The 
report of investigation issued by the Department on April 6, 1950, 
states that “The records also show that complainant partnership 
is not licensed and never has been licensed under the act but 
that a license was issued to Martin Hyman as an individual under 
date of September 30, 1941, and that the license is still in effect.” 
Complainant’s attorney stated at the hearing that while Martin 
Hyman was licensed to operate as an individual, the firm of 
M. Hyman actually consisted of the three partners, including 
Martin Hyman, and it was in this capacity that the beans in- 
volved herein were sold to respondent. It has been consistently 
held that a complainant in a reparation proceeding is not barred 
from prosecuting a claim because it was not licensed under the 
act at the time of the transaction, although it was subject to 
license. For an extensive discussion of this question see C&C 
Produce Co. v. Rago Produce Co., 9 A.D. 831, 9 A.D. 1439. 


After the disposition of respondent’s motion, the attorney for 
complainant moved to amend the complaint by adding Martin 
Hyman, an individual, as a co-complainant. The granting of this 
motion by the presiding officer was in error. The informal and 
formal complaint allege that the sale to respondent was made by 
complainant partnership. Consequently Martin Hyman, in his 
individual and licensed capacity, is not a proper party com- 
plainant. 

Respondent contends further that complainant partnership is 
not the real party in interest, having gone into bankruptcy and 
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assigned its assets for the benefit of creditors. At the hearing, 
Benjamin Marmer testified that complainant discontinued busi- 
ness subsequent to the transaction in question but that it had not 
gone into bankruptcy. Complainant’s attorney stated that no 
assignments for the benefit of creditors were made. In view of 
the foregoing statements on behalf of complainant and the ab- 
sence of any evidence to the contrary, it is concluded that re- 
spondent’s contention has not been sustained. 

With respect to the merits of this proceeding, complainant con- 
tends in its brief that respondent purchased the 183 hampers of 
string beans solely on the basis of the inspection and judgment 
‘of its buyer, Harry Wallad, and without any express or implied 
warranties on the part of complainant. Respondent asserts that 
there was a breach of express and implied warranties that the 
bulk of the beans should correspond with the samples inspected 
by respondent’s agent. 

It appears from the evidence that on or about December 28, 
1949, complainant received a truckload of KZR brand string beans 
from Belle Glade, Florida. These and other beans received by 
complainant, a total of more than a thousand hampers, were 
divided for purposes of sale into smaller lots spaced throughout 
its place of business. The lot with which we are concerned con- 
sisted of slightly more than 183 hampers of KZR brand beans, 
piled seven high, in front of which were placed three or four 
hampers with the covers removed. Harry Wallad testified that 
he went into complainant’s store and told Benjamin Marmer 
that he needed 300 hampers of good quality beans for a chain 
store; that Benjamin Marmer directed him to the stack said to 
contain 183 hampers; that he examined the open hampers and 
the beans were very good, with no decay; that he asked Marmer 
if they were all-alike and Marmer said, “Yes, they are all one 
brand and they just come in off the trailer”; and that Marmer 
asked $6 per hamper for the beans but they finally agreed upon 
a price of $5.50. Further relevant testimony of Wallad on direct 
examination was as follows: 


“Q. Now, did you have any conversation in addition to ex- 
amining these samples with Mr. Marmer as to the type 
of beans you wished to purchase? 


Well, I asked him whether it is necessary for me to 
look at the rest of the pile. He said; no, that is what 
you are going to get, is what you are looking at now, 
is these samples right here.” He said, “It is all one lot 
of beans.” 
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Did you say anything about your chain store trade? 


A. I did. I said, “Benny,” as I called Mr. Marmer, I said, 
“Look, these beans have got to go to a chain store,” I 
said, ‘and I am not looking to save a quarter or a half 
a dollar on them.’ I said, ‘I need the best beans, they 
have got to be the best quality.’ and he promised me 
that I will get the best, the beans, as I looked at the 
samples.” 


Four of complainant’s witnesses, Benjamin Marmer, Sidney 
Marmer, Morris Steinman, an independent truck operator, and 
Carl Katz, a regular customer of complainant, testified that they 
were present at the time of sale; that Wallad requested the oppor- 
tunity to inspect hampers of beans other than those already un- 
| covered ; and that he did inspect several of the hampers taken from 
| the pile at his request. Benjamin Marmer denied on direct ex- 
amination that he told Wallad he need only look at the opened 
; hampers and he did not have to examine the remainder of the lot. 

Three of complainant’s witnesses also testified that Wallad was 
present during the loading of the 183 hampers of beans into 
respondent’s truck and that he inspected several hampers at 
that time. Wallad denied that he inspected any beans other than 
those contained in the four hampers prior to the purchase. He 
also denied that he was present when the beans were loaded, and 
this testimony was substantiated by respondent’s truck driver, 
Emil Singleton. 

In a sale by sample there is an implied warranty that the bulk 
of the goods not inspected will correspond with the sample. As 
a general rule, to constitute a sale by sample it must appear that 
the parties contracted solely with reference to the sample; that 
they mutually understood they were dealing with the sample; 
and that they agreed or understood that the bulk of the com- 
modity should correspond with it. Anonymous Decision, PACA 
Docket No. 4833, 8 A.D. 388. Ordinarily, a sale between dealers 
is not by sample, even though a portion of the goods was exposed 
to view, where the buyer has full opportunity to examine and 
inspect the bulk of the goods. Cudahy Packing Co. v. Narzisenfeld, 
3 F. 2d 567 (2 Cir. 1924) ; 12 ALR 2d 524, 541. 

The evidence is not convincing that complainant expressly war- 
ranted either the quality of the stringbeans or the correspondence 
of the bulk with the open hampers. Wallad had previously pur- 
chased KZR brand string beans. Both he and Benjamin Marmer 
testified that, from prior experience, string beans of this brand 
were, in their words, “top quality.” Furthermore, Wallad under- 
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stood that these beans had just arrived by truck and that it was§ 
unlikely that Marmer had had time to inspect them. For the same 
reasons, and because the bulk of the beans was available for 
inspection, it is concluded that it was not the intention of the 
parties that the sale should be by sample. 

Even if the sale involved herein had been by sample, respondent 
failed to prove by a preponderance of the evidence that anything 
was wrong with the beans at the time of delivery to respondent’s 
truck. On behalf of respondent, H. Kenneth Blakiston, inspector 
of Grand Union Stores, testified that on arrival of respondent’s 
truck at Carlstadt, New Jersey, 10 hampers of the 183 hampers 
were unloaded and inspected; that the 10 hampers contained nests 
—two or more beans congested in a mass of mold—in various 
parts of the hampers; and that he rejected the lot for that reason. 
Samuel Wernikoff testified that shortly after this rejection he 
inspected hampers of beans from various parts of the load and 
“every basket was rotten.” In his opinion, the condition of the f 
beans was due to rain and hot weather. 

Mold is not mentioned in the certificate of the federal inspection 
of 127 hampers which was made after the beans were returned 
to Philadelphia. The beans were certified as fresh and crisp with 
no decay, but in some hampers freezing damage was found. Sev- 
eral of respondent’s witnesses testified that the truckload of beans 
en route to and from New York was protected by blankets and 
a canvas tarpaulin so that no freezing could have occurred unless 
the temperature was 15 degrees or less. Respondent submitted in 
evidence U. S. Department of Commerce, Weather Bureau “Sta- 
tion Meteorological Summary” for Philadelphia, Pennsylvania 
(City Office) for December 1949, showing that the lowest tem- 
peratures on December 28, 29 and 30 were 34, 30 and 25 degrees 
respectively. The minimum temperature in New York City for 
December 30 was 21 degrees. Respondent also suggests that the 
beans, which were federally inspected at Philadelphia at the 
request of complainant, may not have been those returned by re- 
spondent. Sidney Marmer testified, however, that 127 hampers of 
the 183 hampers of beans returned were those federally inspected. 
the others having been sold before the arrival of the inspector. It 
is impossible to reconcile respondent’s evidence with the federal 
certificate which indicates that the beans were in good condition 
when loaded but were affected by freezing temperatures while en 
route to New York or on the return trip. In our opinion, greater 
weight should be given to the federal certificate which reports the 
findings of a trained inspector. 
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A dispute exists between the parties as to whether there was 
an agreement between them for the disposition of the rejected 
beans. Wallad testified that he told Benjamin Marmer in their 
telephone conversation that the beans were being returned and 
Marmer said “all right, send them back.” According to Marmer, 
he conversed only with Samuel Wernikoff and it was agreed that 
complainant would receive and sell the beans for respondent’s 
account. Marmer also testified that he subsequently inspected the 
beans and found them partially frozen; that he promptly notified 
Wernikoff by telephone of the condition of the beans; and that 
Wernikoff instructed him to sell the beans for the best price ob- 
| tainable. Wernikoff denied that he conversed over the telephone 
' with Marmer. The evidence, including the telegrams dated De- 
cember 30, 1949 (Finding of Fact No. 6), fails to establish that 
the parties reached any agreement with respect to the disposition 
| of the beans. 

It is further contended by respondent that complainant has sub- 
mitted no credible proof to establish when the beans were sold, 
the prices received, or to whom sold, and that complainant was 
negligent in failing to sell all of the rejected beans on December 
30. Benjamin Marmer testified that on December 30, 1949, he sold 
40 hampers of beans to Di Luca Bros. for $3 each and 16 hampers 
of frosted beans to an unknown buyer at $1 each on a cash basis. 
The balance of the beans, 127 hampers, were sold at $1 each to 
Kaleck & Gorsen on January 3, 1950, the next business day. The 
witness identified the sales slips which he prepared for the re- 
spective sales. Marmer further testified in effect that his regular 
buyers make most of their purchases prior to 4:00 a.m. and, since 
the beans were not available for sale until after that time, there 
were insufficient buyers present to whom he could sell all of the 
beans at what he thought was a reasonable price. From the evi- 
dence as a whole, we are unable to say that complainant failed to 
exercise reasonable care and judgment in selling the beans. 

Complainant claims as a part of its damages a commission of 
$26.30 for reselling the rejected beans. Complainant resold the 
rejected beans to mitigate damages and not pursuant to express 
authority from respondent. In the absence of such authority a 
commission may not be allowed. 

It is concluded that respondent’s rejection of the beans was 
without reasonable cause and in violation of section 2 of the act. 
Complainant should be awarded reparation in the difference be- 
tween the contract price, $1,006.50, and the amount realized on 
resale, $263.00, or $7438.50. The facts as set forth herein should 
be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall| 
pay to complainant, as reparation, $743.50, with interest thereon 
at the rate of 5 percent per annum from February 1, 1950, until 
paid. 


The facts and circumstances as set forth herein shall be pub. 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2986) 


KENNETH E. PArIs v. R. B. BISHOP PRODUCE Co. PACA Doc. No, 
5502. Decided November 7, 1951. 


Failure to Account—Evidence—Lack of 
Proof Seller Failed to Deliver 


Where complainant alleged in his complaint that he shipped seven truck- 
loads of onions to respondent, one on consignment, two to be sold for 
their joint-account and four of which was sold to respondent and the 
latter admitted the allegations in the complaint but denied receiving 
two shipments, it is held, that since respondent failed to introduce evi- 
dence showing that complainant failed to deliver any of the shipments, 
respondent’s failure to pay complainant the full amount due is a viola- 
tion of the act for which reparation should be awarded complainant. 


Kenneth E. Paris, of Coolidge, Texas, complainant, pro se. Mr. Frank 
W. Brandon, of Atlanta, Georgia, for respondent. Mr. Gerald J. Kahn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received September 6, 1950. Formal 
reparation complaint was filed January 15, 1951, alleging that 
between June 17 and July 17, 1950, complainant shipped seven 
truckloads of onions to respondent, but that respondent has failed 
to pay complainant the amount due thereon of $4,899.66, or any 
part thereof. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant February 23, 1951. On the same date copies of the report 
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of investigation and the formal complaint were served upon re- 
spondent. 

Respondent filed an answer March 30, 1951, admitting that he 
received six truckloads of onions from complainant, but that he 
paid the freight on one shipment and that complainant is entitled 
to only $3,809.91. Respondent further alleged that during June 
and July 1950 he was doing business as a partnership with T. B. 
Whigham rather than as an individual. 

Since neither party requested an oral hearing, the proceeding 
is disposed of under the shortened procedure, in accordance with 
section 47.20 of the rules of practice (7 CFR 47.20). On April 
80, 1951, complainant requested that his complaint and exhibits 
be considered as his opening statement of facts and on May 29, 
1951, respondent requested that his answer be considered as his 
answering statement of facts. 


FINDINGS OF FACT 

1. Complainant is an individual, Kenneth E. Paris, whose ad- 
dress is Coolidge, Texas. 

2. Respondent is an individual, R. B. Bishop, trading as R. B. 
Bishop Produce Co., whose address is 1050 Murphy Avenue, S.W., 
Atlanta, Georgia. At the time of the transactions complained of 
herein, respondent was licensed under the act. 

3. On or about June 17, 1950, complainant sold and shipped 
to respondent, by truck from New Mexico to Georgia, the follow- 
ing produce: 


Item Amount 

475 bags onions @ $1.85 $878.75 
Allowed 10 cents per bag discount 

as per telephone conversation 47.50 


831.25 
1 bag short 1.75 


829.50 
Advance to driver 100.00 


Amount due $729.50 


4. On or about June 23, 1950, complainant sold and shipped 
to respondent, by truck from New Mexico to Georgia, the fol- 
lowing produce: 
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Item Amount 
600 bags of #1 Medium Yellow Onions @ $2.05 $1,230.00 r 
Less freight @ 70 cents $420.00 p 
Advance by N. H. Snider 100.00 320.00 
Amount due $ 910.00 : 
5. On or about June 26, 1950, complainant sold and shipped to 
respondent, by truck from New Mexico to Georgia, the following 
produce: 
Item Amount ox 
100 bags of #1 White Medium Onions @ $2.25 $ 225.00 t | 
200 bags of Commercial Medium Onions @ $1.50 300.00 | “ 
300 bags of Jumbo #1 Onions @ $1.70 510.00 
——§— | 39 
1,035.00 7 
Less freight @ 70 cents 420.00 | __ 
Amount due $ 615.00 | 31 
6. On or about June 28, 1950, complainant shipped to respond- | Le 
ent, by truck from New Mexico to Georgia, the following produce | Le 
for the joint account of complainant and respondent: Le: 
Item Amount 
460 bags of Jumbo White Onions @ $2.00 $ 920.00 
Handling @ 7 cents bag $ 32.20 ] 
Less Freight @ 75 cents 345.00 up¢ 
Complainant’s cost @ $1.00 460.00 res. 
Total ~ $837.20 rs 
Net Profit to Split $82.80 ee 
Amount due $501.40 
7. On or about July 1, 1950, complainant shipped to respondent, 
by truck from New Mexico to Georgia, the following produce R 
for the joint account of complainant and respondent: aan 
Item Amount is ne 
600 bags of White #1 Medium Onions @ $2.50 $1,500.00 | ings 
Less freight @ 75 cents $ 450.00 Ri 
Handling @ 7 cents per bag 42.00 1950 
en hip: 
492.00 eg 
600 bags @ $1.50 complainant’s cost 900.00 for t 
Total cost $1,392.00 adva 
Net Profit to be Split 108.00} ent F 
clude 






Amount due 
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8. On or about July 11, 1950, complainant sold and shipped to 
respondent, by truck from New Mexico to Georgia, the following 
produce: 

Item Amount 


400 bags of Medium Grino Onions @ $1.25 $ 550.00 
135 bags of Medium Grino Onions @ $2.10 283.50 


Amount due $ 833.50 


9. On or about July 17, 1950, complainant shipped to respond- 
ent, by truck from New Mexico to Georgia, the following produce 
to be handled on consignment: 

Item Amount 
390 bags of #2 Yellow Onions 
74 bags lost 


316 bags @ $1.65 $ 521.40 


Less Grading 390 @ 15 cents $ 58.50 
Less Fast Freight 62.00 
Less 10% handling 52.14 172.64 


Amount due $ 348.76 


10. The seven shipments of onions were accepted by respondent 
upon arrival at destination. The total amount due complainant by 
respondent on the produce is $4,892.16, no part of which has been 
paid. 

11. Informal complaint was received September 6, 1950, which 
was within nine months after these causes of action accrued. 


CONCLUSIONS 


Respondent admits the allegations with respect to the ship- 
ments of June 23, 26 and 28 and July 1 and 17, 1950. Thus there 
is no dispute with regard to the transactions as set forth in Find- 
ings of Fact 4, 5, 6, 7 and 9. 

Respondent also admits receiving the shipment of June 17, 
1950, but claims to have paid $356.25 as freight on that particular 
shipment, thus reducing the amount due for that load to $473.25. 
The record contains a receipt for this load signed by L. R. Royce 
for the respondent and another receipt from the trucker for an 
advance of $100. There is no evidence in the record that respond- 
ent paid the freight, as alleged. Under the circumstances, we con- 
clude respondent only advanced $100 and complainant is entitled 
to $729.50 on the shipment. 
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Respondent denies receiving the shipment of July 11, 1950. 
The record, however, contains a sworn statement by the truck 
driver to the effect that the 575 bags of onions alleged to have 
been shipped on that date were delivered to respondent. In the 
absence of any contrary evidence, we conclude that this shipment 
was also received by respondent. 

Respondent’s contention that T. B. Whigham was his partner 
at the time is denied in a statement signed by Mr. Whigham. Mr. 
Whigham stated that he was employed by respondent at the time 
and that he believed all seven loads of onions were received by 
respondent. As further evidence that respondent was not a part- 
nership, the record contains a copy of respondent’s application 
for a license dated May 9, 1950, which lists respondent as the sole 
owner of the business. There is also a copy of the license issued to 
him as an individual. The record does not support respondent’s 
claim that respondent company was a partnership at the time. 

From the foregoing, we conclude that complainant sold and 
consigned the onions, as alleged, and that respondent failed to 
pay the $4,892.16 due on the seven shipments in violation of the 
act. There was a mathematical mistake in the complaint with 
reference to the shipment of July 17, 1950, which accounts for the 
discrepancy between the amount claimed and that which is con- 
cluded to be due. Reparation should be awarded complainant in 
the amount of $4,892.16, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $4,892.16, with interest there- 
on at the rate of 5 percent per annum from August 1, 1950, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2987) 


D. L. PIAZZA COMPANY v. PALELLA BROTHERS. PACA Doc. No. 
5167. Decided November 5, 1951. 


Pleading and Practice—Effect of Failure to 
File Answer by Joint-Account Partner 


Joint-account partner is not liable to his copartner for negligence by reason 
of failure to file an answer in a reparation proceeding under the act. 


Failure to File Answer As Not Constituting Negligence 


Under circumstances of the case, failure to file an answer in a reparation 
proceeding under the act does not constitute negligence. 


Partnership—Liability of CoPartner for Negligence 
in Failing to File Answer 


In proceeding by a joint-account copartner against partner alleging negli- 
gence for failure to file an answer in a reparation proceeding under 
the act, held, the evidence does not show a duty on the partner to file an 
answer and it does not show that the copartner sustained injury by 
reason of such failure to file an answer. 


Joint-Account Agreement As Not Constituting 
Partnership—Good Faith 


A Joint-account partner owes the utmost good faith to his copartner. Joint- 
account agreement here did not constitute a sale by the partner to his 
copartner. 


Partnership—Nature of Obligation of Joint-Account Partners 


The obligation of joint-account partners is joint, and not joint and several. 
In this case, wherein the partner is seeking reimbursement from the 
copartner for one-half the losses sustained and paid, it is immaterial 
that the copartner was not made a party to the earlier proceeding 
brought before the Department by the seller against the partner. 


D. L. Piazza Co., of Minneapolis, Minnesota, complainant, pro se. Mr. LeRoy 
W. Gudgeon and Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a 
et seq.). Ina formal complaint filed on July 15, 1949, complainant, 
the D. L. Piazza Company (hereinafter referred to as Piazza), 
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seeks reparation against respondent, Palella Brothers (herein- 
after referred to as Palella), as a joint-account partner in con- 
nection with a loss alleged to have been sustained by the parties 
and paid by complainant. The purchase and sale transaction 
which is the basis of the present complaint was before the De- 


partment in Sweet Memory Fruit Company v. D. L. Piazza Com- | 


pany, 7 A.D. 397. In that proceeding the Sweet Memory Fruit 
Company, as original seller of the grapes in question, was awarded 
reparation in the amount of $1,201.89, plus interest, against 
Piazza as purchaser. Piazza, as complainant herein, now seeks 
reimbursement from Palella for half the amount paid to the Sweet 
Memory Fruit Company and half the attorneys fees paid in con- 
nection with an appeal and settlement of that claim. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division of the Fruit 
and Vegetable Branch were served by registered mail on re- 
spondent on August 5, 1949. A copy of the report of investigation 
was likewise served by registered mail on complainant on the 
same day. Respondent filed an “Answer, Counter Complaint and 
Set Off” on August 22, 1949, in which respondent admitted having 
entered into a joint-account agreement with complainant as al- 
leged. Respondent, however, alleges that the grapes made avail- 
able by complainant were not of the quality agreed upon by the 
parties hereto, and respondent claims damages of $209.53 against 
complainant as a loss of profits which should have been made on 
the shipment had the grapes been as represented by complainant. 
Respondent further claims $226.78 against complainant as money 
advanced by respondent to cover freight, ice, demurrage, and 
brokerage charges. As a further defense respondent alleges that 
complainant herein was grossly negligent in failing to file an 
answer in the proceeding brought before the Department against 
complainant by the Sweet Memory Fruit Company, and that the 
terms of the contract negotiated by complainant with the seller 
were not as agreed to by respondent herein. In its reply complain- 
ant admitted liability for part of the amount claimed in respond- 
ent’s set-off and counterclaim, and amended the complaint by re- 
ducing the amount claimed to $414.27. Complainant denied the 
remainder of respondent’s allegations of defense. The net amount 
in controversy having been reduced to less than $500, it was 
agreed by the parties that a hearing not be held and that the 
matter be determined in accordance with the shortened method of 
procedure. Pursuant to notice, the parties thereafter filed state- 
ments and made submissions of evidence in accordance with such 
procedure. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Dave Piazza, Pro- 
vidence Piazza, and Sam L. Piazza, doing business as the D. L. 
Piazza Company, whose post office address is 100 North Seventh 
Street, Minneapolis, Minnesota. At the’ time of the transaction 
involved herein complainant was licensed under the act. 

2. Respondent is a partnership composed of Thomas D. and 
Nicholas A. Palella, doing business as Palella Brothers, whose 
post office address is 216 South Water Market, Chicago, Illinois. 
At the time of the transaction involved herein respondent was 
licensed under the act. 

3. On or about September 17, 1947, in the course of interstate 
commerce, the parties entered into a contract for the handling on 
a joint-account basis of one carload, containing 961 lugs, of Cali- 
fornia Girdled Thompson Seedless Table Grapes, “Sweet Memory” 
brand, U.S. No. 1, at a joint cost of $2.10 per lug, f.o.b., plus pre- 
cooling charges of $25, or a total cost of $2,043.10. At the time 
of entering into the agreement, the grapes which were the subject 
of the agreement were contained in car FGEX-50630 and were 
then rolling from Fresno, California, to St. Louis, Missouri. 


4. On or about September 17, 1947, and in accordance with the 
agreement of the parties, complainant diverted the grapes in 
question to respondent at Chicago, Illinois. After arrival of the 
grapes at destination, and on or about September 23, 1947, re- 
spondent sold the grapes through the Fruit Auction Sales Com- 
pany of Chicago, Illinois, for net proceeds of $841.21. The net 
proceeds of sale were transmitted by respondent to complainant 
and by complainant to the Sweet Memory Fruit Company. 


5. The Sweet Memory Fruit Company instituted a proceeding 
before this Department against the D. L. Piazza Company to com- 
pel that company, complainant herein, to pay the balance of the 
purchase price due in connection with the carload of grapes in 
question. A decision was rendered in that proceeding on May 4, 
1948 (7 A.D. 397), wherein it was concluded that Piazza’s failure 
to pay the full purchase price was a violation of the act. Piazza was 
ordered to pay the Sweet Memory Fruit Company $1,201.89 [the 
total purchase price of $2,043.10, less the payment of $841.21], 
plus interest at the rate of 5 percent per annum from October 1, 
1947, until paid. An appeal from the Department’s decision was 
taken by complainant to the United States District Court for the 
District of Minnesota, Fourth Division. Subsequently, a settle- 
ment was effected with the Sweet Memory Fruit Company upon 
the payment to that company by Piazza of $950. Complainant 
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thereafter paid $950 in full settlement of the controversy with the 










































seller, and also paid $203 in attorneys fees in connection with 
the appeal and settlement. . 
6. Respondent has failed and refused to contribute or reim- : 
burse complainant for any part of the payment made to the Sweet ’ 
Memory Fruit Company or the expenses incurred in connection ; 
with that controversy. ’ 
7. Complainant owes respondent a total sum of $162.23 in con- ; 
nection with freight, icing, demurrage, and brokerage charges 
advanced by respondent on other shipments for complainant’s , 
account. Complainant voluntarily reduced its original claim by : 
this amount. P 
8. ‘The informal complaint was filed on May 13, 1948, which 
was within 9 months after the cause of action accrued. The coun- h 
terclaim was filed on August 22, 1949, which was not within 9 . 
months after the causes of action claimed therein arose. - 
v 
CONCLUSIONS h 
This is a proceeding brought by Piazza to compel its copartner, ™ 
Palella, to make reimbursement for one-half the amount of losses . 
sustained and paid by Piazza in connection with the handling of d 
a carload of grapes on a joint-account basis. It is not disputed li 
that the parties entered into an agreement for the joint-account - 
handling of the shipment of grapes under discussion. It is also th 
clear that, pursuant to the joint-account agreement, Piazza nego- hi 
tiated a contract with the Sweet Memory Fruit Company for the M 
purchase of the grapes. The grapes were received and sold by “ 
Palella for an amount less than the cost price to the joint-account - 
partners, and the net proceeds of sale were remitted to the Sweet F 
Memory Fruit Company. Thereafter, the seller brought a pro- ti 
ceeding before this Department against Piazza to compel the pay- fl 
ment of the balance of the purchase price. In Sweet Memory Fruit W 
Company v. D. L. Piazza, 7 A.D. 397, a decision was rendered by - 
the Department ordering Piazza to pay the balance of the pur- th 
chase price to the Sweet Memory Fruit Company. Piazza appealed to 
the decision to the District Court, and the controversy was sub- ad 
sequently settled out of court, all as described in Finding of Fact yo 
5 above. In accordance with the settlement agreement, Piazza | 2? 
paid $950 to the Sweet Memory Fruit Company in final settle- . 
ment of the controversy, and Piazza paid $203 as attorneys fees - 
and costs in connection with the appeal and settlement. The be 
question here to be determined is whether respondent should be ad 
compelled to reimburse complainant for one-half these amounts a 






paid by complainant. 
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Respondent’s primary defense is that complainant was grossly 
negligent in that complainant permitted the Department’s deci- 
sion in the Sweet Memory Fruit Company case to be entered 
against complainant by default and, respondent contends, had the 
decision been rendered on the merits of the case, a different result 
would have been reached. Complainant argues that this is not 
necessarily so; that the decisions of the Department are not final 
in that they are subject to appeal; that the Department’s deci- 
sion was appealed; and that, upon the advice of counsel, a settle- 
ment was sought and reached with the seller while the appeal was 
pending in the United States District Court for the District of 
Minnesota. 

We think it useless to speculate as to what decision we might 
have reached in the Sweet Memory case had Piazza filed an answer 
within the time provided for that purpose and thereafter pre- 
sented evidence and argument to us. In the first place, the only 
way to know what effect the receipt of Piazza’s evidence might 
have had upon the Sweet Memory decision would be to have the 
whole matter actually processed to a formal conclusion, and that 
is not the purpose of this proceeding. Another point is this: We 
do not know just what other evidence or arguments Palella be- 
lieves could, or should, have been advanced by Piazza in the earlier 
case. Whatever these might have been, it should not be concluded 
that the mere introduction of the evidence or arguments would 
have changed the decision. Whereas the decision in the Sweet 
Memory proceeding was based, in part, upon the constructive 
admissions arising from Piazza’s failure to answer, the decision 
was also based upon the evidence submitted by the Sweet Memory 
Fruit Company and the evidence contained in the report of inves- 
tigation. It is a matter of conjecture, therefore, what effect the 
fling of an answer by Piazza would have had in that proceeding. 
We note also from Piazza’s sworn statement with respect to the 
appeal taken by complainant from the decision of the Department 
that counsel for complainant “strongly importuned” complainant 
to dispose of the case out of court and to settle for the $950. This 
advice to complainant presumably was based upon Piazza’s legal 
position, both as to the facts and the law, in connection with the 
appeal taken to the district court. That appeal was to have been 
a trial de novo; and we would suppose that complainant’s legal 
position there was similar to what its legal position would have 
been before this Department had an answer been filed. Counsel’s 
advice to complainant, therefore, suggests further uncertainty 
as to whether the Department’s decision would have been more 
favorable to Piazza had an answer been filed. All the above leads 
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to the conclusion that respondent herein has failed to prove that 
there was a duty on the part of Piazza to file an answer, which 
duty Piazza failed to perform. Further, even assuming that Piazza 
had a duty to file an answer before the Department, still it can- 
not be said that Palella was injured by a breach of that duty. 
The facts show that Piazza appealed the Department’s decision, 
in which appeal all issues were available for argument, and the 
controversy was settled out of court. It is impossible to determine 
therefore, and Palella does not argue, that Piazza’s failure to file 
an answer before the Department had an adverse effect on the 
“settlement negotiations or had any effect in the final outcome of 
the controversy. Respondent having failed to establish a breach 
of duty on the part of complainant, or to prove injury resulting 
from a breach of such alleged duty, we conclude respondent should 
not be relieved of liability for its share of the loss in question by 
reason of the fact that complainant failed to file an answer in 
the Sweet Memory case. 

Respondent’s remaining contentions we think require little dis- 
cussion. As to the question whether complainant induced respond- 
ent to enter into the joint-account agreement by misrepresenting 
the grapes as being a “very fine car of grapes,” the evidence 
clearly indicates that complainant did not lead respondent to be- 
lieve that this was complainant’s personal evaluation as to the 
quality of the grapes. Instead, as evidenced by complainant’s tele- 
type conversation with respondent (Exhibit 1 attached to the 
complaint), Piazza simply told respondent that the shipper said 
the car was a very fine car of grapes. Further, respondent was 
informed the grapes were packed under “Sweet Memory” brand, 
which was a new label. We find no evidence of misrepresentation 
or bad faith on the part of complainant in this connection. 

Respondent contends that complainant “warranted” the grapes 
would grade U. S. No. 1 at shipping point, that it was upon the 
basis of this “warranty” that respondent entered into the joint- 
account agreement, and that the grapes failed to meet such “war- 
ranty.” Respondent lays stress on the fact that the Federal-State 
of California inspection at shipping point covered only 400 of the 
961 lugs contained in the shipment, and contends that complainant 
should now be required to prove that the entire shipment graded 
U. S. No. 1 at shipping point. The agreement between Piazza 
and Palella, which is the subject of this proceeding, was a joint- 
account agreement. Piazza, therefore, did not “warrant” to Pa- 
lella that the grapes would be of any particular grade, condition, 
or quality, in the sense that warranties exist in contracts of sale. 
Piazza did not sell the grapes to Palella. The general standard by 
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which Piazza’s performance is to be measured is that Piazza 
owed the utmost good faith to his copartner. As we have pre- 
viously held, it is the duty of a partner to his copartner to trans- 
act the joint-account business with reasonable care, skill, dili- 
gence, and economy; and if the copartnership sustains injury 
by reason of his failure to do so, he must bear the losses, though 
in matters of judgment he will not be liable for a loss caused 
by honest mistake or error of judgment not amounting to wanton- 
ness or fraud. Anonymous, 9 A.D. 615. So far as the grade at 
shipping point of the grapes made available to the copartners for 
handling is concerned, if there was a breach it was a breach on 
the part of the seller. While respondent herein was not joined as 
a party respondent in the earlier proceeding, respondent had 
actual notice that the Sweet Memory Fruit Company was bring- 
ing a proceeding against Piazza before the Department. Such 
notice was contained in complainant’s letter of October 8, 1947, 
addressed to Palella. Had Palella wished seriously to argue that 
the seller was guilty of a breach of warranty in that the grapes 
failed to grade U. S. No. 1 at shipping point, the time to do so 
would have been during the pendency of the earlier proceeding, 
either through cooperation with its copartner or, perhaps, by 
intervention in the proceeding. Upon appeal of the Department’s 
decision to the district court, all the issues which could have been 
presented here were available for presentation there upon a trial 
de novo. Again, respondent had an opportunity to make available 
to Piazza, or perhaps directly in court, any existing proof it might 
have in support of this contention. Respondent took no part 
in the proceeding before this Department and apparently took no 
action with respect to the court proceeding. As found above, 
Piazza is not guilty of negligence with respect to its handling of 
the controversy with the seller. We think, therefore, that, under 
the circumstances shown, it is now too late for respondent to 
attempt to argue before this tribunal a question which has pre- 
viously been determined by us in a decision which was appealed 
to the district court by respondent’s copartner, and subsequently 
settled out of court, and in the proceedings and negotiations con- 
cerning which respondent could have participated had he wished. 

Respondent also contends that the joint-account agreement pro- 
vided that the purchase contract was to be on an f.o.b. basis, 
whereas, the contract actually negotiated by Piazza with the 
Sweet Memory Fruit Company was on an f.o.b. acceptance final 
basis. Even if we concede the truth of the averment for purposes 
of discussion, the difference in this case does not appear to be 
material. We do not understand that respondent’s contentions or 
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proof are directed to the proposition that the grapes deteriorated 
abnormally in transit; that is, that they were not in suitable ship- 
ping condition. Insofar as there might be for consideration the 
restriction on the copartners’ right of rejection to the shipper 
under the f.o.b. acceptance final term, it appears that this had 
no effect upon the outcome of the transaction. Palella did not seek 
to reject the shipment to the seller. So far as the record shows, 
Palella received and sold the goods without knowledge at that 
time that the contract was on an f.o.b. acceptance final basis and 
that the joint-account buyers had no right of rejection. Even if 
- the shipment had been on an f.o.b basis, Palella would have had 
no right of rejection to the shipper, because the copartner, Piazza, 
had previously diverted, and thus accepted, the shipment from 
the shipper. We cannot see that Paiella has been injured by the 
difference in the contract terms discussed, and think, therefore, 
that a defense on this ground is without merit. 

Respondent also contends that it is not liable for the reason that 
respondent was not involved in any way with the shipper in the 
purchase transaction, that it was not made a party to the proceed- 
ing brought by the shipper against Piazza before this Depart- 
ment, and that the reparation award was not entered against re- 
spondent by the Secretary. Under the joint-account agreement 
herein, profits and losses were to be shared equally. In a similar 
case we held that the obligation of copartners was joint, and not 
joint and several. Also, notice to one partner is notice to all. 
Anonymous, 9 A.D. 615. We think that respondent, therefore, 
may not avoid liability on this ground. 

The only remaining question concerns the amount of damages. 
The original complaint is for $576.50. This is one-half of the $950 
‘payment made by complainant to the Sweet Memory Fruit Com- 
pany and the $203 payment made for attorneys fees and costs in 
connection with the appeal and settlement. It is clear that no 
allowance for loss of profits can be made under the circumstances 
of this case, so the first part of the counterclaim should accord- 
ingly be dismissed. The other portion of respondent’s counter- 
claim is for various amounts advanced for ice, freight, demur- 
rage, etc., on shipments handled prior to September 3, 1948. This 
part of the counterclaim was not filed within the 9 months’ period 
of time required, and should be dismissed for that reason. But 
complainant has acknowledged an indebtedness of $162.23 due 
respondent, and has amended its original complaint accordingly. 
The net amount that should be awarded complainant is, therefore, 
$414.27. 

It is concluded that respondent’s failure to reimburse complain- 
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ant for one-half the net amount of damages sustained in con- 
nection with the joint-account transaction involved herein, less 
the deductions allowed by complainant, is a violation of section 
2 of the act. Reparation in the amount of $414.27, plus interest, 
should be awarded complainant, respondent’s counterclaim should 
be dismissed, and the facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, $414.27, plus interest thereon at 
the rate of 5 percent per annum from October 1, 1947, until paid. 

The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2988) 


Russo BROTHERS v. PIEDMONT WHOLESALE FRUIT & PRODUCE 
Co., INc. PACA Doc. No. 5615. Decided November 14, 1951. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged that it sold to respondent two truckloads of 
fresh fruit and vegetables, but the latter failed to pay the full purchase 
prices, and where respondent failed to file an answer, held, respondent’s 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint, and a waiver of oral hearing, and its failure to pay 
the full purchase prices is in violation of the act for which reparation 
should be awarded complainant. 


Mr. Joseph W. Spector, of Baltimore, Maryland, for complainant. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Informal complaint was received December 13, 1950. Formal 
reparation complaint was filed August 7, 1951, alleging that dur- 
ing October 1950 complainant sold to respondent two truckloads 
of fresh fruit and vegetables for agreed purchase prices totaling 
$810, but that respondent paid only $300, leaving a balance due 
of $510, no part of which has been paid. 

A copy of the report of investigation made by the Regulatory 
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Division of the Fruit and Vegetable Branch was served upon 
complainant’s attorney August 28, 1951. On September 19, 1951, 
copies of the report of investigation and the formal complaint 
were served upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute a waiver of oral 
hearing and an admission of the facts alleged in the complaint. 
Respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Russo Brothers, is a partnership, composed of 
Joseph Russo, Virginia Lee Russo, Anthony Russo and Josephine 
M. Russo, whose address is 303 South Charles Street, Baltimore, 
Maryland. 

2. Respondent, Piedmont Wholesale Fruit & Produce Co., Inc., 
is a corporation, whose address is Chapel Hill, North Carolina. 
Respondent was not licensed at the time of the transactions 
involved in this case, but was subject to license. Respondent sub- 
sequently applied for and was issued a license, at which time 
respondent paid arrearage covering the period of the transactions 
herein involved. 

3. On or about October 19, 1950, in the course of interstate 
commerce, complainant sold to respondent the following produce: 


Item Amount 


10 packages lettuce $47.50 
10 " St. apples 22.50 
10 _ 88-apples 37.00 
5 cauliflower 11.25 
5 turnips 8.25 
5 beets 6.25 
30 carrots 30.00 

corn 25.00 
50 Idaho potatoes 162.50 

peppers 12.50 

potatoes 20.00 


$382.25 
10 cents brokerage fee 18.00 


Total $400.75 





RUSSO BROS. v. PIEDMONT CO., INC. 1463 
Cite as 10 A.D. 1461 


4. On or about October 23, 1950, in the course of interstate 
commerce, complainant sold to respondent the following vege- 
tables: 


Item Amount 

50 packages Idaho potatoes $150.00 
45 - Sp. onions 74.25 
30 carrots 30.00 
5 cucumbers 17.50 
20 lettuce 87.00 
beets 6.25 

turnips 8.25 

carrots 9.00 

spinach 6.25 

acorn squash 3.75 


$392.25 
10 cents brokerage fee 17.00 


Total $409.25 


5. Fruit and vegetables which conformed with the terms of the 
contracts were shipped in respondent’s truck from complainant 
in Baltimore, Maryland, in interstate commerce, to respondent 
at Chapel Hill, North Carolina. Upon arrival at destination, the 
produce was accepted by respondent. 

6. On November 8, 1950, respondent paid complainant $200 
and on November 14, 1950, respondent paid complainant $100, 
leaving a balance due of $510, no part of which has been paid. 


7. Informal complaint was received December 138, 1950, which 
was within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer constitutes a waiver of 
oral hearing and an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c)). 


Complainant sold two truckloads of fruit and vegetables to 
respondent for agreed purchase prices totaling $810. Produce 
which conformed with the terms of the contracts was shipped 
in interstate commerce and accepted by respondent. It appears 
from the record that respondent gave complainant two checks 
for the full amounts of the shipments, but both checks were re- 
turned unpaid, marked insufficient funds. Subsequently, respond- 
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ent paid complainant $300, leaving a balance due of $510, no part 
of which has been paid. 

Respondent’s failure to pay the full purchase prices in con- 
nection with these transactions is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $510, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
_pay to complainant, as reparation, $510, with interest thereon 
at the rate of 5 percent per annum from November 1, 1950, until 


paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2989) 


PACA Doc. No. 5326. Decided November 28, 1951. 


Jurisdiction of Secretary—Transactions in 
Interstate Or Foreign Commerce 


Where complainants caused the produce to be shipped from La Paz, Lower 
California, Mexico, to Los Angeles, California, for delivery to re- 
spondent, there is no merit to the complainant’s challenge of the Secre- 
tary’s jurisdiction on the ground that the transactions were not in 
interstate or foreign commerce. 


Dismissal —Evidence—Payment in Full on Basis of 
Sale as Distinguished from Consignment 


Where complainant alleged that respondent improperly withheld a sum of 
money and did not account for same as consignee in connection with 
the handling of a quantity of cucumbers and chilli peppers, and re- 
spondent denied that any of this produce was handled on consignment, 
but admitted that the produce was purchased by it, and where the evi- 
dence indicates that the transaction as described by the complainants 
was a “deferred billing” sale, in the nature of consignment, it is held, 
“that the evidence in this proceeding shows that a “deferred billing” 
sale is not a consignment, but rather a sale with the understanding 
that the price will be determined after the market has been established 
for the produce covered by the transaction, and since the transaction 
involved was a sale at an agreed price, which price has been paid, the 
complainants are not entitled to any further accounting or payment 
from respondent and the complaint should be dismissed. 
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Definition of “Deferred Billing” Sale 


A deferred billing transaction is no more than a sale where the price is 
agreed upon by the parties after there has been some determination of 
the market value of the merchandise involved. 


*, Charles Chorna, of Los Angeles, California, for complainant. Mr. G. V. 
Weikert, Los Angeles, California, for respondent. Mr. John S. Griffin, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted for the recovery of a sum alleged to be due from re- 
spondent in connection with the respondent’s marketing of a 
quantity of cucumbers and chilli peppers. An informal complaint 
was received July 29, 1949 and a formal complaint was received 
March 16, 1950. A copy of the report of investigation prepared 
by the Regulatory Division of the Fruit and Vegetable Branch 
was served upon the complainants by registered mail on April 
4, 1950. On the following day a copy of the report of investigation 
and a copy of the formal complaint were served in like manner 
upon respondent. An answer denying any liability to complainant 
was filed by respondent on April 25, 1950. 


A hearing was held at * * *, California, on December 
15, 1950. The complainants called five witnesses and introduced 
10 exhibits. Respondent called one witness and introduced 5 ex- 
hibits. Both parties were represented at the hearing by counsel 
and both parties filed briefs. At the hearing complainants’ coun- 
sel asked that the complaint be amended to show * * * and 
* * * as complainants. 


FINDINGS OF FACT 


1. Complainants, * * * and * * *, are individuals 
engaged in a joint venture. Their post office address is * * *, 
* © *. California. 

2. Respondent, * * *, is a partnership composed of 
* * *, whoseaddressis * * *, * * *®, California. At 
the time of the transaction involved in this proceeding, respond- 


ent was licensed under the act. 
3. During the period from April 14 to 28, 1949, inclusive, the 


complainants caused to be shipped, in foreign commerce, from 
La Paz, Lower California, Mexico, to Los Angeles, California, 
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for delivery to respondent on a “deferred billing” basis, approx- 
imately 3025 packages of cucumbers and green and yellow chilli 
peppers. 

4. Respondent did not render an accounting to complainants 
for the cucumbers and chilli peppers which it sold, but in most 
cases, the price which complainants were to receive for this pro- 
duce was agreed upon by complainants and respondent after a 
substantial portion of each shipment had been sold by respondent. 
In some instances respondent paid for produce before it was sold 
by it, and on occasion, this unsold produce was consigned by re- 
spondent to commission merchants in other cities for resale. 

5. The produce was sold to respondent at an agreed price, and 
respondent has paid to complainants the full amount agreed upon 
by the parties for the produce involved herein. 

6. Informal complaint was filed on July 29, 1949, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


This proceeding was instituted for the recovery of a sum which 
the complainants contend was improperly withheld and not ac- 
counted for by respondent as consignee in connection with the 
handling of the produce involved herein. Respondent denies that 
any of this produce was handled on consignment and alleges that 
the produce was purchased by it; that correct invoices were issued 
promptly by complainants; and that the complainants have been 
paid the full amount due. Respondent also challenges the juris- 
diction of the Secretary for the alleged reason that the transac- 
tions were not in interstate or foreign commerce. There is no 
. merit in this challenge of jurisdiction since complainants allege 
and respondent does not deny that the produce was shipped from 
La Paz, Lower California, Mexico, to Los Angeles, California. 
Complainants caused these shipments to be made for delivery to 
respondent. 


The only question for determination here is whether the trans- 
action involved was a consignment or a sale. It is described by 
the complainants as a “deferred billing” sale, which they allege 
is in the nature of a consignment. The respondent denies that the 
transaction had any aspects of a consignment and does not even 
consider it as a “deferred billing” sale. Respondent insists that 
the cucumbers and chilli peppers were purchased outright from 
the complainants at an agreed price, which in some instances was 
agreed upon before the produce was delivered, and in other in- 
stances thereafter. In this respect, the testimony is conflicting 
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and although some elements are present in this transaction from 
which a consignment arrangement might be inferred, we are 
forced to conclude that the complainants have not sustained the 
burden of proving that the transaction was a consignment rather 

than a sale. The evidence in this proceeding indicates that a “de- 
| ferred billing’ sale is not a consignment, but rather a sale with 
the understanding that the price will be determined after the mar- 
| ket has been established for the merchandise covered by the trans- 
action. In this connection, witnesses for the complainants describe 
| a “deferred billing” transaction as a sale rather than a consign- 
ment. One of the complainants referred to the contract as “a 
deferred payment transaction—that is a sale where the price is 
set after the person who buys it has made the sale. It is similar 
to a consignment.” The other complainant testified: “A deferred 
billing is when a man accepts your merchandise, be it directly 
from you or through the shipper—you being a broker—and 
whether the merchandise is sold immediately in the morning or 
whether it is carried over later into the day there is always a 
price arrived at so you may give the shipper a figure.” 

Section 1721 of the Civil Code of California defines a sale as 
“|. . an agreement whereby the seller transfers the property in 
goods to the buyer for a consideration called the price.” It ap- 
pears that all of the elements set forth in the above definition are 
present in this transaction. The produce was transferred by com- 
plainants to the respondent at a price agreed upon by the parties. 
Moreover, we fail to find the basic elements of a consignment 
present in the transaction. The more essential elements of a con- 
signment are (1) that the merchandise be sold for the account 
of the consignor and (2) that the consignor receive an accounting 
and the full proceeds of the sale less commission. There is no evi- 
dence in the instant case that the parties intended that the full 
proceeds from the sale of the produce less a commission be paid 
to the complainants. In fact the complainants admit that the 
transaction was “a sale where the price is set after the person 
who buys it has made the sale”, and that this price may be any 
price agreed upon by the parties. The basic requirement that a con- 
signee give an accurate accounting to the consignor is eliminated 
in a so-called deferred billing sale, and we are compelled to hold 
that such a transaction is no more than a sale where the price 
is agreed upon by the parties after there has been some deter- 
mination of the market value of the merchandise involved. 

We conclude, therefore, that the transaction involved in this 
proceeding was a sale at an agreed price, which price has been 
paid. Therefore, the complainants are not entitled to any further 
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accounting or payment from the respondent and the complaint 
should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 2990) 
PACA Doc. No. 5337. Decided November 28, 1951. 


Dismissal—Improper Parties Named as Respondents 


Where complainant sold a carload of carrots to a purchaser to be designated 
later by respondent broker, who advised complainant’s office in due 
course of the purchaser’s name and the produce was sent to said pur- 
chaser, complainant’s cause of action should be against the purchaser, 
and the claims against the broker or other parties should be dismissed. 


Effect of Failure to Make Objection to Confirmation of Purchase 


A broker’s confirmation of purchase sent to the seller at the time of the con- 
tract and to which the seller failed to make prompt objection tends to 
support the broker’s testimony of the terms of the contract. 


Inapplicability of California Statute of Frauds 


The California statute of frauds is inapplicable to reparation proceedings 
under the act. 


Complainant, pro se. Mr. Irving Coopersmith, of New York, New York, for 
respondent. Mr. John D. Chinello, of Fresno, California, for respondent. 
Mr. James A. O’Donnell, and Mr. John S. Griffin, Presiding Officers. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received May 31, 1949. Formal repara- 
tion complaint was filed March 27, 1950, alleging that on or about 
November 9, 1948, complainant sold a carload of carrots, PFE 


* 


46431, to respondent * * * through respondent * * 
for $1,001.50, but that respondents have not paid the purchase 
price, or any part thereof. It is alleged that, if * * * did 
not purchase or authorize the purchase of the carrots then 





aint 
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purpose when he represented to complainant that he was author- 
ized to act for * * *, 

Copies of the complaint and the report of investigation were 
served upon respondent, * * *, on April 13, 1950, and upon 
respondent, * * *, on April 17, 1950. A copy of the report 
of investigation was served upon complainant on April 17, 1950. 
Both respondents filed answers denying generally the allegations 
of the complaint. As a separate defense, respondent, * * *, 
pleaded the California Statute of Frauds. 

A hearing was held at * * *, California, on June 4, 1951, 
at which time * * * and * * *_ testified for complain- 
ant. Respondent, * * *, also testified and was represented 
hy counsel. No one appeared in behalf of respondent, * * *. 
At a continued hearing held in * * * on June 29, 1951, the 
only witness to appear was * * *, a partner in the respond- 
ent firm, * * *, who testified under questioning by counsel. 
Neither complainant nor respondent, * * *, was _ repre- 
sented at the hearing held in * * *., 


FINDINGS OF FACT 


1. Complainant, * * * , is a partnership composed of 


~~? © ep fe * *, whee aoe ah OPO! Se 
fornia. 

2. Respondent, * * *, is an individual whose address is 
* * *. California. At the time of the transaction complained 
of herein this respondent was licensed under the act. 

3. Respondent, * * *, is a partnership composed of 
* 2 * end © * *, whose addres tf *°* * -*, Bae 
York. Prior to September 1949 the partnership consisted of 
* * * and * * *, At the time of the transaction com- 
plained of herein, this respondent was licensed under the act. 


4. On or about November 9, 1948, at complainant’s packing 


shed in * '* *, California, complainant partner, * * *, 


agreed to sell and respondent broker, * * *, agreed to buy 
346 standard crates of JABU brand carrots at $2.75 per crate, 
F.O.B., plus $50 for topice, or a total price of $1,001.50. At the 
time of sale the broker informed * * * that upon return to 
his office in * * *, California, later on the same day, he 
would advise complainant whether the carrots contained in car 
PFE 46431, were to be shipped to the United Produce Company at 

* © ©, FWinole, or to respondent, * * *, at * * *. 
* * 7 


5. The broker, * * *, arrived at his office in 3 
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California, shortly after 6:00 p.m. on November 9, 1948. He was 
informed by his secretary that * * * phoned and had given 
a billing on car PFE 46431 to * * * at * * *, The 
broker immediately phoned * * * and, in his absence, ad- 
vised * * *, an office employee of complainant, that the car- 
rots were to be shipped and billed to the United Produce Com- 
pany at * * *, Mllinois. Thereafter, the broker diverted the 
car of carrots to the United Produce Company. Complainant’s in- 
voice made out to respondent, * * *, and dated November 
9, 1948, was mailed to * * * in care of United Produce 
Company. 

6. On November 9, 1948, the broker, * * *, sent a night 
letter to the United Produce Company reading in part as fol- 
lows: “9th Pacific 46431 JABU 346 carrots medium large 2.75 
topice 50.00 SP UP CNW airmail check * * * California.” 
On November 10, 1948, * * * mailed an original confirma- 
tion of purchase to complainant wherein the buyer of car PFE 
46431 was shown as United Produce Company, * * *,_ IIli- 
nois. Complainant never protested the confirmation of purchase 
or objected to any part thereof. 

7. On December 22, 1948, complainant mailed a duplicate in- 


voice on car PFE 46431 to respondent, * * *, at * * *, 
On December 28 and 30, 1948, * * * sent the following 
wires to complainant: 


December 28, 1948 
“WE THINK YOU HAVE LOTS OF NERVE TO ASK US 
TO PAY YOU FOR A CAR OF MERCHANDISE ON 
WHICH WE HAVE NO RECORD AND NEVER RE- 
CEIVED ANY INVOICE FROM YOU UNTIL TODAY. 
WE FEEL YOU SHOULD BE BIG ENOUGH TO COLLECT 
FROM THE PERSON YOU BILLED THIS CAR TO AND 
NOT TRY TO PALM OFF AN INVOICE ON SOME INNO- 
CENT PARTY. FURTHERMORE IT HAS NEVER BEEN 
OUR HABIT OF WITHHOLDING PAYMENT ON ANY 
CARS MORE THAN ONE DAY AFTER SHIPMENT AND 
THIS INVOICE YOU SENT US WAS JUST TYPEWRIT- 
TEN THE DAY YOU MAILED SAME. FOR YOUR IN- 
FORMATION WE LOST ENOUGH MONEY ON CARROT 
PURCHASES MADE BY * * * FOR OURSELVES 
ON WHICH WE PAID YOU IN FULL IMMEDIATELY. 
ALSO CERTAINLY SURPRISED HOW AN ORGANIZA- 
TION OF YOUR MERIT WOULD WAIT SIX WEEKS 
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BEFORE SENDING AN INVOICE. BETTER PULL THIS 
TRICK ON SOMEBODY ELSE.” 


December 30, 1948 
“ANSWERING OUR WIRE WAS NOT INSULTING RE- 
GARDLESS OF HOW YOU TOOK SAME. WE FEEL 
THAT YOU TRYING TO PIN US DOWN FOR THIS 
CAR CARROTS IN WHICH WE HAD NO FINANCIAL 
INTEREST AND NEVER KNEW ANYTHING ABOUT 
ANY SUCH CAR BEFORE. FURTHERMORE YOU 
NEVER DID SEND US AN INVOICE AT TIME OF 
SHIPMENT. OTHERWISE WE WOULD HAVE NOTI- 
FIED YOU MUCH SOONER. FURTHERMORE YOU CAN 
TAKE WHAT ACTION YOU WANT. YOU CAN LOCATE 













































* © * ATTHE * * * HOTEL IN YUMA.” 
oa 8. Complainant has received no part of the agreed purchase 
Illi. price from the respondents, or either of them, or from the United 
wes Produce Company of * * *, Illinois. 

9. Informal complaint was filed May 31, 1949, which was with- 
in- in nine months after accrual of the cause of action complained of 
> herein. 

ing 
CONCLUSIONS 
Complainant partner, * * *, testified that at the time 

us of their meeting on November 9, 1948, the broker, * * *, 
)N stated he was buying the car for * * *, and that he could 

not remember whether the broker mentioned the possibility of 
E- the carrots being shipped to some other buyer. * * * also 
Y. testified that if the broker had given him an alternate billing 
oT he would have refused to make the sale because United Produce 
ID Company is a carlot operator, and sales of carrots by this com- 
0- ae might compete with complainant’s carrot consignments to 
: * *, and other consignees of complainant at * * * 
Y and * * *, According to the broker, he informed * * * 
D that the car would go either to New York or * * * and that 
T. proper advice would be furnished complainant late in the after- 
z. noon of November 9, upon arrival at his office in * * *, 
T California. The broker’s version of the agreement on this welt 
g appears to be supported by the evidence of record. 
Pp Prior to November 9, 1948, the broker had purchased cars of 
¥ carrots for both United Produce Company and * * *. He 
5 bought cars for the former company on November 4, 6, 7 and 8, 









1948, and for * * * on November 4, 5 and 7, 1948. It is 
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entirely reasonable to believe then, that while negotiating with 
* * * * the broker was uncertain whether the car would go 
to United Produce Company at * * *, orto * * * at 
* * *. The broker’s position receives additional support from 
the fact that on the day in question, November 9, * * * did 
in fact purchase two cars of carrots from Pacific Farms Com- 
pany, * * *, California, for shipment to * * *. Weare 
satisfied that the more reliable evidence establishes an arrange- 
ment made between the parties whereby the broker was to furnish 
the buyer’s name and destination point of shipment upon the 
broker’s return to his office in * * *, California, late in the 
day on November 9, 1948, and it is so concluded. 

* %* * testified that when he reached his office in Fresno 
his secretary told him * * * _ had phoned in a billing on car 
PFE 46431 with the shipment going to * * * at * * *., 
There is no dispute that the broker immediately telephoned com- 
plainant and, in the absence of * * *, advised complainant’s 
clerk, * * *, that the car had been billed to the wrong party 
and that it should have gone to United Produce Company in 
* * *, with that company being invoiced in the amount of 
the purchase price. According to the broker, * * *_ stated 
that it was immaterial whether she or the broker would arrange 


for diversion of PFE 46431 to United Produce Company at 
* * *. and, therefore, he caused the diversion of the car to 
+ a 

The record indicates that on either November 9 or 10, 1948, 
* %* * forwarded complainant’s invoice to * * *, TIili- 


nois. On its face, the invoice shows the sale as made to * * * 


and the destination as * * *, Illinois. * * * _ testified 
_ that this invoice was never returned to complainant’s office. In 
the absence of testimony by * * *, the presumption is that 
she addressed the envelope to * * *, Illinois, care of United 
Produce Company, and that the invoice was received by the latter 
company. While not material to the issues here in controversy, we 
have little doubt that car PFE 46431 was received and disposed 
of by United Produce Company, with complainant receiving none 
of the proceeds. 

The testimony of the broker is that, at or about the same time 
of the transaction in question, he made purchases for United Pro- 
duce Company from other shippers who failed to receive payment. 
In this connection, there is some testimony of record that United 
Produce Company went into receivership sometime in the latter 
part of November or early December, 1948. The question here 
is whether complainant was on notice of the sale having been 
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made to United Produce Company rather than * * *. We 
believe complainant is bound by the actions of its employee, 

* * *. Her duties included those of preparing bills of 
lading, typing sales invoices and performing other office assign- 
ments incidental to billing out cars. In preparing and sending the 
*nvoice to * * * and in agreeing to have the broker divert 
car PFE 46431, * * * acted within the scope of her em- 
ployment such as to make her actions binding upon complainant. 
With respect to * * * authority to divert cars, it is signi- 
ficant that * * * replied in the negative when asked upon 
cross-examination whether he “personally ever instructed her not 
to divert a car or not to give authorization to divert a car.” 

Complainant admits receiving the broker’s confirmation of pur- 
chase which shows United Produce Company as buyer of the 
carrots in car PFE 46431. The failure of complainant to make 
prompt objection to the confirmation tends to support the broker’s 
version of the understanding of the parties. 

It is concluded that the contract for the carrots in question 
was between complainant and United Produce Company, the 
same having been negotiated in good faith by the broker, 
* * *. We find no need to discuss possible contractual rela- 
tions between complainant and respondent, * * *. 

We also find it unnecessary to consider the statute of frauds 
defense raised by respondent, * * *. The California statute 
of frauds is not applicable to contracts made the subject of com- 
plaint under the Perishable Agricultural Commodities Act. 
Schoenburg Brothers Produce Co. v. S. D. Eveloff, 10 A.D. 58,62. 

On the basis of the record before us we conclude that the com- 
plaint against both respondents should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 2991) 
PACA Doc. No. 5460. Decided November 5, 1951. 


Dismissal—Accord and Satisfaction 


Where complainant sold watermelons to respondent and there was a dispute 
between the parties as to the quality of watermelons contracted for and 
the amount of payment due, held, respondent’s offer of a sum in full 
settlement, which was accepted by respondent with that understanding, 
amounts to an accord and satisfaction and, as the obligation was dis- 
charged, the complaint should be dismissed. 


Messrs. Pringle & Pringle, of Leesburg, Florida, for complainant. Messrs, 
Levy & Hartman, of New York, New York, for respondent. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received August 11, 1950. Formal repa- § 
ration complaint was filed October 19, 1950, alleging that com- § 
plainant sold respondent three truckloads of field-run water- § 
melons at a price of 80 cents per melon f.o.b. * * *, Florida, 
or for a total purchase price of $2,887.20; that respondent in- 
spected the melons in the fields and made all shipping arrange- 
ments; and that in violation of section 2 of the act respondent 
has paid only $1,900, leaving unpaid a balance of $987.20. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant’s attorneys December 6, 1950. On the same date, copies 
of the formal complaint and the report of investigation were 
served upon respondent. 

Respondent filed an answer on December 27, 1950, denying 
generally the allegations of the complaint except to admit that 
on or about May 25, 1950, respondent agreed to purchase from 
complainant one truckload of prime watermelons, at a price of 
80 cents per melon, but that he would not pay more than 50 
cents a melon for other additional truckloads. As a separate de- 
fense, respondent pleads the establishment of an accord and satis- 
faction. 

Oral hearing was held at * * * on June 13, 1951. Com- 
plainant was not represented at the hearing, but the depositions 
of * * * and * * * were received in evidence on com- 
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plainant’s behalf. Respondent, * * *, was represented by 
counsel and was the only witness to furnish oral testimony. In 
addition to two exhibits offered by respondent, the record also in- 
cludes all exhibits attached to the complaint and the Depart- 
ment’s report of investigation. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, whose address is 
* © *, Fiorida. 

2. Respondent is an individual, * * *, whose address is 
* * *, New York. At the time of the transaction involved in 
this proceeding, respondent was licensed under the act. 

3. On or about May 25, 1950, respondent agreed to purchase 
from complainant three truckloads of large, prime watermelons 
at a price of 80 cents per melon, f.o.b. * * *, Florida, each 
of the three loads to consist of approximately 1,000 to 1,300 water- 
melons, depending upon the capacity of available trucks. 

4. On May 26, 1950, complainant shipped in interstate com- 
merce from Florida to respondent at * * *, New York, one 
truckload, containing 1,025 watermelons, of which approximately 
300 were found upon arrival at destination to be small melons. 


At 7:56 p.m., on May 28, 1950, respondent wired complainant as 
follows: 
“HAVE ABOUT 300 SMALL MELONS DONT PUT ANY 
SMALL MELONS ON THE NEXT LOAD ONLY PRIMES 
AND RIPE ONES.” 


In the afternon of May 29, 1950, respondent sent a second wire to 
complainant reading: 
“I SENT YOU $800 CHECK BY AIRMAIL PLEASE SEND 
THE BIGGEST WATERMELONS IN THE FIELD NO 
SMALL ONES THE MARKET IS DOWN.” 


5. On May 29, 1950, complainant shipped in interstate com- 
merce from Florida to respondent at * * *, New York, a 
second truckload, containing 1,256 watermelons, of which ap- 
proximately one-half were found upon arrival at destination to 
be small, sunburned and sour. On June 2, 1950, respondent wired 
complainant: 


“RECEIVED TRAILER 1,200 MELONS HALF FAIR 
OTHER HALF TOO SMALL MUST RETAIL MYSELF 
WILL LOSE MONEY ON DEAL WILL SEE YOU IN 
WEEK DONT SHIP ANY MORE NOW ANSWER ME 
WHAT SHALL I DO.” 
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6. On June 2, 1950, complainant shipped in interstate com- 
merce from Florida to respondent at * * *, New York, a 
third truckload, containing 1,328 watermelons, many of which 
were found upon arrival at destination to be sunburned, soft 
and of very poor quality. Respondent’s wire to complainant on 
June 5, 1950, reads in part: 


“THE 1,300 WATERMELONS RECEIVED TODAY VERY 
POOR SUNBURNED AND SOFT WILL TRY SELL BEST 
I CAN AND WILL WIRE MONEY SOON AS WORK FIN- 
ISHED AND WILL THEN LEAVE IMMEDIATELY.” 


7. On or about June 7, 1950, respondent sent complainant a 
Western Union money order for $800 as an additional payment 
on the three truckloads of watermelons. The money order in- 
cluded the following message: 


“WILL BRING REST OF MONEY THIS WEEK.” 


8. The watermelons received in the second and third truck- 
loads were in such poor condition that respondent could make no 
arrangement for handling all of them on a commission basis. In 
disposing of some of these melons by street peddling, respondent 
incurred expenses of approximately $300. 


9. On or about June 14, 1950, respondent visited complainant 
in Florida. At that time, complainant accepted $300 in cash from 
respondent in full settlement of the purchase price. 


10. Informal complaint was received August 11, 1950, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Payment of a lesser amount in discharge of an obligation may 
constitute a valid consideration for an accord and satisfaction. 
To be binding, there must first exist a genuine dispute between 
the parties as to the amount due. William Turino v. Dan Storey, 
9 A.D. 1245; Anonymous, 8 A.D. 598. Thereafter, it is necessary 
that such lesser sum be offered in full settlement of the whole 
account, and be offered in such manner as to amount to a condi- 
tion that if the lesser sum is accepted, it is done so in full satis- 
faction, and it must be such that the party to whom the lesser 
sum is offered realizes that upon acceptance thereof, he does so 
subject to such condition. J. P. McAdams & Company v. Ganin’s 
Outdoor Market, 9 A.D. 858. From the evidence of record, we 
believe respondent has sustained the burden of showing the ex- 
istence of an accord and satisfaction. 
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Complainant testified that he sold respondent three truckloads 
of the best melons in his field at a price of 80 cents per melon. 
Respondent testified that he agreed to pay 80 cents per melon 
for the first truckload which was to contain large, prime water- 
melons, and 50 cents per melon for the second and third truck- 
loads containing melons of the second picking. In the wires ex- 
changed between the parties during the period May 20 to June, 
5, 1950, respondent continuously complained of the poor condi- 
tion of the melons being received. In wiring respondent details of 
the second truck shipment, complainant acknowledged this condi- 
tion by stating that the melons were “sunburning bad and ripe.” 
On June 2, 1950, respondent wired complainant not to ship any 
more melons and that he would lose money on the deal. This wire 
concluded: 


“ANSWER ME WHAT I SHALL DO.” 
In a wired reply on June 3, complainant advised respondent he 
would take 75 cents per melon for the second and third truck- 
loads, at counts of 1,200 and 1,300 watermelons, respectively. In 
this same wire, complainant referred to the first truckload as 
having been shipped to respondent: 


“FOR AROUND $800.00 COUNT BEGINNING 1000 


MELONS.” 

There is no dispute that upon arrival of the first truckload 
of watermelons, respondent sent and complainant received an 
$800 check in payment thereof. Nor is there any dispute that com- 
plainant received an additional $800 from respondent by Western 
Union money order on June 7, 1950. The respondent questioned 
the balance remaining due complainant is evidenced in the form- 
er’s wire of June 5 wherein he advised complainant of the arrival 
of the third truckload of melons which were found to be very 
poor, sunburned and soft; that he would try to sell them as best 
he could; and that he would thereafter leave immediately for 
Florida. 

The record indicates that respondent met complainant in Flor- 
ida on or about June 14, 1950, at which time respondent com- 
plained bitterly about the condition and quality of the melons 
which complainant had shipped, and of the added expenses in- 
curred in disposing of the melons which respondent estimated 
as $300. At this meeting respondent offered complainant $300 
in full settlement of the account between the parties. Complain- 
ant’s direct deposition testimony shows conclusively that he ac- 
cepted the $300 offer with full realization that it was in com- 
plete satisfaction of the whole account. In answer to the interro- 
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gatory: “Did you ever accept $300.00 in full settlement?” com- 
plainant replied: “Yes, sir, I did, but I thought at the time 
that I had better take that than not get anything at all. I felt 
sorry for him.” 

The acts and declarations of both parties disclose the existence 
of a bona fide dispute as to the sum actually due. Since the settle- 
ment of such dispute is binding on both parties, we are not at 
liberty to look behind the settlement for the purpose of determin- 
ing which of the parties may have been right. We are satisfied 
from the record that respondent made it clear the $300 was 
‘offered only on condition that it be accepted in full payment, and 
that complainant accepted this lesser amount with knowledge 
that it was to be in full satisfaction of the entire account. 


It is concluded that complainant’s $300 cash payment was ac- 
cepted by respondent as full payment of a disputed obligation and 
that such obligation was thereby discharged. The complaint should 
be dismissed. 


ORDER 


The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 2992) 


PACA Doc. No. 5476. Decided November 28, 1951. 


Expenses, not Allowable—Inspection Fee— 
Authority to Pay Not Shown 


Where complainant, a broker, seeks to recover from his principal, the 
shipper, the cost of inspection on a carload of onions, which inspection 
was obtained by the buyer, it is held, that reparation is not allowed 
for this charge because (1) the inspection fee is regarded as a cost 
of securing evidence, to be borne by the buyer, and (2) there is no 
showing that the shipper authorized complainant to reimburse the buyer 
for this expense. 


Payment of Freight Charges by Broker—Payment without 
Authority—Reparation Denied 


Where complainant, a broker, was authorized by respondent, the shipper, 
to sell or place on consignment a carload of onions, and complainant 
paid the freight charges on the shipment in order to get a commission 
merchant to handle it on consignment, it is held, that authority to place 
the carload for handling on consignment did not authorize complainant 
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to pay the freight charges, and reimbursement for the amount paid 
should be denied. 


Complainant, pro se. Respondent, pro se. Mr. H. Bernard Shapson, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed an informal complaint on April 18, 1950, and a 
formal complaint on October 23, 1950. The complaint alleges 
that complainant was authorized by respondent to dispose of a 
carload of onions by sale or consignment after rejection of the 
car by the original purchaser. It is alleged that pursuant thereto, 
the onions were consigned to another firm which was unable 
to sell them. Complainant seeks to recover, as reparation, broker- 
age, freight paid, and a fee paid for federal inspection of the 
onions. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served by registered mail upon respondent on 
January 22, 1951. On January 23, 1951, a copy of the report of 
investigation was served upon complainant. 

Respondent sent a letter to the Department, dated February 
9, 1951, and received February 12, 1951, which was accepted as 
an answer. The answer alleged that the firm to which complainant 
consigned the onions was negligent in handling the produce; that 
some net proceeds should have been realized; that complainant 
should have supervised the consignment; and that an accounting 
was first rendered almost three months after the onions were 
shipped. An allegation was also made that complainant had been 
paid a brokerage. 

Since the amount in controversy was less than $500 the con- 
troversy was settled under the shortened procedure, as provided 
for in the rules of pratice (7 CFR 47.20). The Department re- 
ceived a letter on February 21, 1951, from complainant, which was 
accepted as an opening statement. Respondent elected to have its 
answer considered as an answering statement. 


FINDINGS OF FACTS 


1. Complainant, * * *, is a partnership consisting of 
* * * and * * *, The post office address of complainant 
_ > 2° *, Foe. 
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2. Respondent, * * *, is a corporation whose post office 
address is * * *, Colorado. At the time of the transaction 
herein involved, respondent was licensed under the act. 


3. On September 14, 1949, respondent contracted to sell a car- 
load of U. S. No. 1 White Spanish Onions, clean, bright, no green- 
ish, 2 to 3-inch size, to H. E. Butt Grocery Company of * * *, 
Texas, at $1.95 per sack, delivered. Complainant, a broker, nego- 
tiated the contract. The car was to be shipped to * * *, 


Texas, with a stop at * * *, Texas, for partial unloading. 


4. Six hundred bags of onions were shipped from * * *, 


Kansas, on September 15, 1949, in car SFRD 25887. The car ar- 
rived in * * *, Texas, at 11:20 p.m., September 18, 1949. 
Notice of arrival was sent to H. E. Butt Grocery Company by 
regular mail on the afternoon of September 19, 1949. The car 
was placed at 4 a.m., September 19. 

5. A federal inspection was made of the onions at 
on September 19, 1949, at 1 p.m. The certificate indicated that 
the condition of the onions was: 

“From 6 to 20%, average approximately 12% decay, decay 
is generally Bacterial Soft Rot in various stages, mostly 


* * * 


early ... Practically all onions in many sacks show slight to | 


severe, mostly severe surface Black Mold. Remainder of stock 
generally firm and slightly damp.” 

6. H. E. Butt Grocery Company rejected the onions on Septem- 
ber 19. Complainant sent respondent a telegram on September 
19, 1949, reading: 

“REINSPECTION FEDERAL SHOWS DECAY OF 12% 
12% BLACK MOLD BUTT REJECTS TRYING TO RE- 
SELL BUT.SO FAR UNSUCCESSFUL AFRAID BE NE- 
CESSARY DIVERT 25887. TRUST 7034 NOT THIS QUA- 
LITY ALSO GARZA TRUCK.” 


7. On receipt of complainant’s wire, respondent telephoned 
complainant and authorized complainant to resell if possible, and 
if this could not be done place the car on consignment to be han- 
dled to best advantage. Respondent indicated that it preferred not 
to divert the car to another market. 

8. Pursuant to the above-mentioned instructions complainant 
attempted to sell the onions on a firm basis without success. Com- 
plainant then consigned the car to T. L. & L. Corporation of 
* * *, Texas, to sell for respondent’s account. The consignee 


refused to pay the freight, and complainant paid the bill, amount- 
ing to $284.28. 
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9. The consignee attempted to sell the onions without success. 
On October 28, 1949, an authorized inspector of the Department 
certified that 599 sacks of onions from car SFRD 25887 possessed 
“no commercial value at time of inspection.” The other 1 sack of 
the original 600 sacks of onions was discarded in reconditioning. 


10. On February 9, 1951, respondent mailed complainant a 
check for $30 for brokerage. Complainant returned this check 
to respondent. A total of $30 is due and owing complainant by 
respondent, no part of which has been paid. 

11. Complaint was filed within 9 months from the date the 
cause of action accrued. 


CONCLUSIONS 


Complainant acted as broker in negotiating a contract for the 
sale by respondent of a carload of onions to H. E. Butt Grocery 
Company. When the shipment arrived at destination it was re- 
jected by the buyer because the onions did not meet contract re- 
quirements. Respondent then authorized complainant to resell 
the onions or, if this could not be done, to place the car on con- 
| signment for handling to the best advantage. After unsuccessfully 
attempting to sell the shipment, complainant turned it over to the 
T. L. & L. Corporation for sale on consignment. Complainant 
| paid the freight charges of $284.28. Complainant’s claim is for 
that amount, plus $30 brokerage for negotiating the contract be- 
tween respondent and the H. E. Butt Grocery Company, plus a 
$6 inspection fee, or a total of $320.28. 

It appears that the $6 inspection fee was charged for an in- 
spection of the onions made at * * *, Texas, on September 
19, 1949, upon the application of H. E. Butt Grocery Company. 
Presumably the fee was paid by the applicant. There is no ex- 
planation as to why complainant should be awarded reparation 
for this amount. In any event we regard the inspection fee as a 
cost of securing evidence, to be borne by the Grocery Company. 
If complainant- reimbursed the Grocery Company for this fee, 
there is no showing that it was authorized by respondent to take 
such action. The claim for this amount should be disallowed. 

The principal issue concerns the item of freight charges. It is 
clear that complainant paid the freight bill of $284.28. According 
to the opening statement of facts filed by complainant, “T L & L 
refused to pay the freight charges, and would only handle the 
car after our firm had paid the freight charges.” If respondent 
authorized complainant to pay the freight there is no question 
but the complainant is entitled to reimbursement. In paragraph 
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5 of the complaint it is alleged by complainant that “respondent 
telephoned us and told us he preferred not to divert the car else- 
where, and for us to find the best sale possible, and if we could 
not sell the car to place it on consignment for someone to handle 
to best advantage.” Substantially the same statement was made 
in complainant’s letter of April 18, 1950 [Exhibit 1, Report of 
Investigation], where complainant said: ‘The shipper telephoned 
us and after a discussion we were instructed to proceed with the 
car, either to resell it or place it with some one on consignment.” 
It is stated in the opening statement of facts that “We were un. 
able to get any kind of offer from any buyer, and in good faith 
consigned the car to T L & L as we were instructed.” 


There is no reason whatever to question complainant’s good 
faith in paying the freight bill. But we do question whether com- 
plainant was authorized by respondent to make such payment for 
respondent’s account, in other words, to obligate respondent for 
the payment of such charges. In a consignment transaction the 
consignee normally is expected to, and does, pay the freight if he 
accepts the shipment. If the consignee is of the opinion the ship- 
ment cannot be sold for an amount equal to freight charges and 
selling expenses, he refuses to accept the shipment. When re- 
spondent authorized complainant to place the onions on consign- 
ment, we think respondent had in mind the usual consignment 
transaction. Complainant’s own statement so indicate. It appears 
that complainant was unable to get a dealer to take the shipment 
on the usual consignment basis, that is, pay the freight and take 
the onions for sale for respondent’s account, so complainant paid 
the freight and released the shipment to the T. L. & L. Corporation 
for sale. In view of the poor condition of the onions, and since 
_ nothing appears to the contrary, we assume that the refusal 
of the T. L. & L. Corporation to pay the freight charges was 
based on its opinion that the shipment was not worth the amount 
of the freight. In any event, the unwillingness of the Corporation 
or any other dealer to take the shipment on the usual consign- 
ment basis would seem to have put complainant on notice that 
respondent should be informed of the situation and requested to 
give specific instructions. Complainant elected to act without 
such instructions. While respondent does not argue that com- 
plainant made the payment in question without authority, this 
may have been due to a misunderstanding on the part of respond- 
ent as to who paid the transportation charges and the conditions 
under which the shipment was placed on consignment. This is 
evident from respondent’s contentions that the consignee must 
have thought the onions would bring at least the amount of the 
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freight, otherwise the consignee would not have paid the freight 
bill, and that the consignee was negligent in handling the ship- 
ment. Of course, neither contention is valid under the the facts 
presented. The consignee refused to pay the freight charges. 
They were paid by complainant. As to the allegation of negli- 
gence on the part of the consignee, that is not available as a de- 
fense to complainant’s claim. If the consignee had paid the 
freight, the two arguments advanced by respondent could be 
made in an action by the consignee for reimbursement on account 
of te deficit sustained. Complainant has the burden of proving 
a cause of action against respondent, which necessarily involves 
proving that it had express or implied authority from respondent 
to pay the freight charges. There is no claim or proof of express 
authority. In our opinion, authority to place the shipment on con- 
signment did not imply authority to pay the freight. 

From what has been said we conclude that respondent did not 
violate section 2 of the act by refusing to pay complainant the 
amount of the inspection fee and freight charges on the ship- 
ment. Respondent does not deny liability for the $30 brokerage 
fee. Reparation for this amount should be awarded complainant, 
but since respondent tendered a check for such brokerage, which 


“> complainant did not accept, no interest should be allowed. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $30. 
Copies hereof shall be served on the parties. 
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(No. 2993) 


PACA Doc. No. 5523. Decided November 15, 1951. 


Dismissal—Settlement between Parties 


Where complainant notified the Department that the dispute has been 
satisfactorily settled between the parties, the complaint should be and 
is dismissed. 

Complainant, pro se. Mr. Earlie C. Sandreson, of Wallace, North Carolina, 
for respondent. Mr. Cleve W. Allen, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed October 2, 1950, alleging failure on 
the part of the respondent to pay the agreed purchase price for 
certain tangerines sold and shipped to respondent by complainant 
during February 1950. In an answer filed April 27, 1951, respond- 
ent admitted the purchase of the tangerines, but alleged that com- 
plainant was paid in full for all tangerines sold to respondent 
and further alleged that complainant failed to deliver the quantity 
of tangerines that it should have delivered to respondent under 
the contract. Respondent requested an oral hearing to be held 
at * * *, North Carolina. 

Before a hearing was scheduled, however, the Department was 
informed by telegram received from the complainant on Novem- 
ber 6, 1951, that complainant has made a satisfactory settlement 
_ of this case with the respondent. Accordingly, the complaint 
should be and.hereby is dismissed. 

Copies hereof shall be served upon the parties. 
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(No. 2994) 


PACA Doc. No. 5552. Decided November 29, 1951. 


Dismissal—Settlement between Parties 


Where the Department was notified by complainant that the controversy has 
been settled upon payment in full by respondent of the claim, and dis- 
missal was requested, the complaint is, accordingly, dismissed. 


Mr. Edwin M. Buchen, of Hanover, Pennsylvania, for complainant. Messrs. 
Steckler, Hoffman & Steckler, of New York, New York, for respondent. 
Mr. James A. O'Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. et seq.). 
The formal complaint was filed May 9, 1951, wherein complainant 
seeks to recover $3,028.30, the purchase price of 844 cases (5506 
dozen ears) of frozen corn on the cob allegedly sold to respondent 
on or about November 14, 1950, at 55 cents per dozen ears, de- 
livered. The respondent filed an answer to the complaint on June 
27, 1951, and requested an oral hearing. 

A hearing was scheduled for October 31, 1951. Prior to the 
time of hearing, however, complainant notified the Presiding Of- 
ficer by telegram dated October 30, 1951, and by letter dated No- 
vember 3, 1951, that it had received from respondent payment 
of complainant’s demand in full. Complainant requested dismissal 
of the complaint. Accordingly, the complaint filed herein is dis- 


missed. 
Copies hereof shall be served upon the parties. 





COURT DECISIONS 


HARRY LERMAN, MYER LERMAN AND SAMUEL LERMAN, Co-part- 
ners T/A Lerman Brothers, Appellants v. Fruit Processors, 
Inc., Corporation, Appellee.* (U.S.D.C., D. C.) Decided June 
1, 1950. 


UNITED STATES DISTRICT COURT 
for the 
DISTRICT OF COLUMBIA 


No. 3751—’48 


MOTION FOR NEW TRIAL DENIED 
the § 
Reparation—Failure to Accept and Pay for Three Shipments—Statute 1 


of Frauds—Right to Inspection—Attorney’s Fees—Damages post 
{ 


Where complainant and the respondent entered into a contract for the sale 2 
by the former to the latter certain produce, and respondent failed and E 
refused to accept the deliveries of three shipments tendered by com- 
plainant or to pay drafts therefor, but accepted and paid for one ship- Brot} 
ment of the produce, this being a partial performance by respondent, the — Aven 
Court held, that (1) while the Statute of Frauds was not specifically } actio) 
pleaded, this transaction is not within the Statute of Frauds; (2) since Act. 
the contract, being sight draft f.o.b., did not provide for inspection, 
respondent had no such right at the time requested; (3) respondent’s f _ 3. 
failure and refusal to accept and pay for the three shipments in ques- its ag 
tion were in violation of section 2 of the act and, therefore, complainant | tered 
is entitled to the amount of the loss sustained on the resale of the ship- f the g; 
ments, minus a credit for excess containers furnished by respondent, produ 
plus interest and attorneys’ fees. 150 


Right to Inspection of Commodity within Reasonable Time— dxl, é 
Regulations of Secretary—Lack of Good Faith 150 


Where the contract, being sight draft f.o.b. did not provide for inspection, ox, ¢ 
but if, as claimed by respondents, they had the right of inspection, the 600 
right existed for a reasonable time only after the notice of arrival of § cents 
the goods at destination, but respondents neglected to make requests 
for inspection within a reasonable time, which the regulations of the 
Secretary provides is six hours delivery by truck; and furthermore, the 
request to inspect was not made by respondents in good faith, but was in 
fact, an afterthought. 

Attorneys CARL W. BERUEFFY, BELL & EHRLICH, Washington, D. C,, 


MYRON H. WOLCOTT, St. Joseph, Michigan, LESLIE C. GARNETT & 
SAMUEL BEACH, Washington, D. C. 


F. DICKINSON LETTS, J. 


*7 A.D. 545; 191 F. 2nd (1951); certiorari denied November 13, 1951. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This appeal from the decision and order of the Secretary of 
Agriculture came on to be heard upon the petition and pleadings, 
the decision of the Secretary of Agriculture, his certified findings 
of fact, conclusions and order in said cause, and the general 
denial of the appellants, and the Court, having considered the 
same and the evidence introduced at the trial and the arguments 
of counsel, hereby makes the following findings of fact and con- 
clusions of law: 


FINDINGS OF FACT 


The Court adopts the following findings of fact as certified by 
the Secretary: 

1. Complainant, Fruit Processors, Inc., is a corporation whose 
post office address is 1207 Ann Street, St. Joseph, Michigan. 

2. Respondent is a partnership composed of Harry Lerman, 
Samuel Lerman, and Myer Lerman, doing business as Lerman 
Brothers, whose post office address is 4th Street and Virginia 
Avenue, Southwest, Washington, D. C. At the time of the trans- 
actions herein complained of respondent was licensed under the 
Act. 

3. On or about July 5, 1946, complainant and respondent, by 
its agent, the W. J. A. Dietrich Co. of Baltimore, Maryland, en- 
tered into a contract, in the course of interstate commerce, for 
the sale by complainant to respondent of the following described 
produce: 

1500 cases, 12/2# (35,000 pounds) Frozen red raspberries, 
5x1, at 39 cents per lb. 

1500 cases, 24/16-0z. (36,000 pounds) Frozen red raspberries, 
5x1, at 40 cents per lb. 

600 cans, 30-pound tins, Frozen red raspberries, 5x1, at 35 
cents per Ib. 

The total sale price of the three lots of raspberries was $31,140, 
f. o. b. Chicago. 

4. The contract of sale provided that delivery of the mer- 
chandise was to be made by complainant to the warehouse of 
Swift and Company at Union Stockyards, Chicago, Illinois, with 
the first month’s storage and handling charges to be paid by the 
complainant and subsequent storage and handling coargen to be 
paid by respondent. 

5. The terms of sale were net cash, sight draft with warehouse 
transfer order attached, through the American Security and 
Trust Company, 7th and E Street, Washington, D. C. 
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6. At the time of sale the 600 30-pound tins of frozen red rasp. 
berries were already in storage at the designated shipping point, 


7. Respondent requested that red raspberries be packed in con. 
sumer containers. Upon being informed that complainant had 
only two-pound containers available, respondent volunteered to 
provide one-pound containers for one car if complainant would 
pack another carload in two-pound containers. Respondent there. 
after caused a shipment of 240 cartons of one-pound containers 
to be shipped to complainant. Shipping costs of $148.20 on these 
containers were paid by complainant. Also, at the direction of re. 
spondent, complainant received two rubber stamps for imprint. 
ing trade name “Frostee” and the name of Respondent as Dis- 
tributor. 

8. On July 6, 1946, 600 tins of frozen red raspberries packed 
in 30-pound tins, in compliance with the terms of the contract, 
were shipped to respondent. These raspberries were accepted and 
paid for by respondent. 


9. On July 10, 1946, complainant shipped from loading points 
in Michigan to the designated storage point 1,087 cases (34,784 
pounds) of 16/2# frozen red raspberries in heavy syrup. Com- 
plainant’s draft No. 378, for $13,565.76, was drawn on respond- 
ent on the same date. 

10. On July 12, 1946, 189 cases (6,048 pounds) of 16/2# frozen 
red raspberries in heavy syrup were shipped from loading points 
in the State of Michigan by the complainant to the designated de- 
livery point. Complainant’s draft No. 510 for $2,358.72 was drawn 
on respondent on the same date. 

11. On July 25, 1946, complainant shipped 718 cartons (17,232 
_ pounds) of 24/1# frozen red raspberries in heavy syrup from 
loading points.in the State of Michigan, to the designated point of 
delivery. Complainant’s draft No. 550 for $6,892.80 was drawn on 
respondent on the same date. 

12. Respondent failed and refused to accept the deliveries ten- 
dered by complainant or to pay drafts numbered 387, 510, and 
550; whereupon after a reasonable time, and after demand for 
payment and notification to respondent that complainant would 
proceed to sell the merchandise delivered, the complainant did 
proceed to resell it. 

13. The frozen red raspberries in one-pound and two-pound 
containers delivered by complainant to the warehouse of Swift 
and Company, at Union Stockyards, Chicago, Illinois, were re 
sold by complainant to various purchasers. The net amount real- 
ized on said resales was $9,138.12. 
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14. Storage charges totaling $862.01, which accrued on the 
produce subsequent to the first month of storage and up to the 
| time of resale, were paid by complainant to Swift and Company. 
Complainant paid insurance charges on said produce for the same 
period totaling $69.38. 

15. An informal complaint was received on March 28, 1947, 
.) which was within nine months after the cause of action herein 
arose. 

In addition to the above findings of fact, the Court makes the 
-§ following findings: 

16. The Dietrich Company was the joint broker for Lerman 
Brothers and Fruit Processors, Inc. The memoranda of sales were 
in writing and signed by the joint broker acting for both parties. 
The memoranda of sales were executed in triplicate by the broker, 
one copy thereof going to the seller, one copy to the buyer and the 
broker retaining one copy, as provided in the regulations of the 
Secretary of Agriculture. 

17. Lerman Brothers received, accepted and paid for one ship- 
ment of frozen raspberries and one shipment of frozen cherries 
-} under the terms of the contract. This was a partial performance 
-} by Fruit Processors, Inc. and acceptance by Lerman Brothers. 

18. The fruit was specially frozen for the use of Lerman 
Brothers and packed in part in containers furnished by Lerman 
Brothers, who also furnished a rubber stamp for affixing Lerman 
Brothers’ brand and name on the packages. 

19. The contract, being sight draft f. o. b., did not provide for 
inspection, but if, as claimed by Lerman Brothers, they had the 
right of inspection, the right existed for a reasonable time only 
after the notice of arrival of the goods at destination; and they 
neglected to make request for inspection within a reasonable time, 
which the regulations of the Secretary provide is six hours after 
delivery by truck. The request to inspect was not made by Ler- 
"Iman Brothers in good faith, but was, in fact, an afterthought. 

20. The Court finds that Fruit Processors, Inc., not having 
used all of the containers furnished by Lerman Brothers for 
packing said fruit and having sold the remaining containers for 
$632.62, Lerman Brothers are entitled to a credit of this amount 
on their indebtedness. 


CONCLUSIONS OF LAW 


1. While the Statute of Frauds is not specially pleaded, this 
transaction is not within the Statute of Frauds. 
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2. Lerman Brothers had no right of inspection at the time re. 
quested. 

3. Lerman Brothers’ failure and refusal to accept and pay for 
the three shipments in question were in violation of Section 2 of 
the Perishable Agricultural Commodities Act of 1930, 7 U. S. ¢, 
1940 ed. 499a, et seq. 

4. The Court finds for Fruit Processors, Inc. in the sum allowed 
by the Secretary of $14,610.55, less $632.62, or $13,977.93, with 
interest thereon at 5% per annum from August 1, 1946 until paid. 

An order will be entered in accordance with the foregoing Find. 
ings of Fact and Conclusions of Law. 


JUDGMENT 


In conformity with the Findings of Fact and Conclusions of 
Law herein, it is by the Court this 19th day of May, 1950, 


ORDERED, 


That the appellee, Fruit Processors, Inc., recover judgment 
against the petitioners, Harry Lerman, Samuel Lerman and Myer 
Lerman, in the sum of Sixteen Thousand Six Hundred Forty- 
three and 07/100 Dollars ($16,643.07), being the principal of 


Thirteen Thousand Nine Hundred Seventy-seven and 93/100 Dol- 
lars ($13,977.93), with interest thereon at 5% from August 1, 
1946 until the date of this order; and that Garnett & Beach, at- 
torneys for the appellee, Fruit Processors, Inc., recover judg- 
ment against said petitioners, Harry Lerman, Samuel Lerman 
and Myer Lerman, in the sum of Sixteen Hundred and Fifty and 
00/100 Dollars ($1,650.00), as attorneys’ fees. 


ORDER DENYING NEW TRIAL 
On consideration of the motion filed by the petitioners for a 
new trial in this cause, it is by the Court this lst day of June, 


1950, 
ORDERED, That said motion be, and the same is hereby, 


denied. 








